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INTRODUCTION (in English) 

1. PROBLEM, SCOPE AND OBJECTIVE 
 

 

Social security may be defined as “the body of arrangements shaping the 

solidarity with people facing (the threat of) a lack of earnings or particular 

costs”1. PIETERS links this working definition with the presence of a 

‘recognised’ social risk. Following this author, “the recognition of a need for 

social protection as a ‘social risk’ depends on the convictions commonly 

accepted within a society and expressed in the passing of legislation schemes 

that cover the corresponding eventualities”2.  

 

Maternity leave is the period off work granted to working mothers around the 

time of childbirth, during pregnancy and after delivery. During this period of 

time, three social risks can be identified:  

 Protection of the delivering mother: the lack of earnings affecting the 

working mother unable to work due to pregnancy and giving birth. 

 Care of the new-born3: the lack of earnings for the working mother 

staying at home to take care of the new-born. 

 Health care: the special costs of healthcare, affecting both the delivering 

mother and the new-born. 

 

Long standing case law of the Court of Justice of the European Union (CJEU), 

the Hofmann case law, recognises the Member States’ legitimacy of protecting 

via their national maternity leave systems a woman's needs in two respects: the 

delivering mother’s biological condition due to pregnancy and childbirth 

(protection of the delivering mother) and the special relationship between the 

                                                           
1
 PIETERS, D. (2006), page 2. 

2
 PIETERS, D. (2006), page 35. 

3
 Medically speaking, a new-born is a human infant from the time of birth through the 28th day of life 

(retrieved December 2017 from https://medical-dictionary.thefreedictionary.com/newborn). However, 
the word new-born is used in this PhD in a broader sense and refers to a child during the first period of 
his/her life.  

https://medical-dictionary.thefreedictionary.com/newborn
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mother and her new-born after childbirth (care of the new-born)4. However, the 

specific weight given to these two social risks can vary from system to system. 

In order to frame the discussion, two social risk approaches to maternity leave 

will be considered at this stage: a single approach, which gives preponderance 

to the protection of the mother, and a blended or mixed approach, which gives 

similar importance to the protection of the mother and the care of the new-born. 

 

The European Union (EU) Directives on maternity leave, namely the Pregnant 

Workers Directive (PrWD) 92/855 and Directive 2010/416 −hereinafter the Self-

Employment Directive (SED) 2010−, seem to adopt a single social risk 

approach (SSRA), since they justify maternity leave on the basis of the 

delivering workers’ vulnerability and provide protection for these workers during 

their period of incapacity to work by guaranteeing a right to maternity leave of at 

least 14 weeks. Put another way, in these Directives the main rationale to 

provide leave seems to be the protection of the delivering worker’s incapacity to 

work due to pregnancy and giving birth. 

 

Recent case law of the CJEU questions whether the maternity leave regulated 

by the EU Directives is consistent with a SSRA –the C.D. and Z. cases about 

surrogate motherhood7− and clashes with the principle of non-discrimination on 

grounds of sex −the Roca Álvarez and Betriu Montull cases8.  

 

C.D. and Z. cases raised doubts about the consistency of the current maternity 

leave regulated by the EU Directives with its (presumed) own objective 

(protection of the delivering mother). In both cases the question was whether, in 

                                                           
4 

The most important judgments are: ECJ, 12 July 1984, Hofmann v Barmer Ersatzkasse, case C-184/83, 
ECLI:EU:C:1984:273; and ECJ, 19 September 2013, Betriu Montull, case C-5/12, ECLI:EU:C:2013:571. 
5
 Council Directive 92/85/EEC of 19 October 1992, on the introduction of measures to encourage 

improvements in the safety and health at work of pregnant workers and workers who have recently 
given birth or are breastfeeding (tenth individual Directive within the meaning of Article 16 ( 1 ) of 
Directive 89/ 391 / EEC), OJ L 348, 28 November 1992, 1. 
6
 Directive 2010/41/EU of the European Parliament and of the Council of 7 July 2010, on the application 

of the principle of equal treatment between men and women engaged in an activity in a self-employed 
capacity and repealing Council Directive 86/613/EEC, OJ L 180, 15 July 2010, 1. 
7
 ECJ, 18 March 2014, C.D., case C-167/12, ECLI:EU:C:2014:169; and ECJ, 18 March 2014, Z., case C-

363/12, ECLI:EU:C:2014:159. 
8
 ECJ, 30 September 2010, Roca Álvarez, case C-104/09, ECLI:EU:C:2010:561; and ECJ, 19 September 

2013, Betriu Montull, case C-5/12, ECLI:EU:C:2013:571. 
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the case of surrogate motherhood, a commissioning mother had the right to 

maternity leave regulated in the PrWD. The respective Advocates General 

(AGs) delivered different Opinions. In C.D.9 the AG defended that the Directive 

must be understood in functional rather than monistic biological terms10. She 

argued that the surrogate mother who carries the child but who does not care 

for it after the birth requires protection only as a pregnant worker or woman who 

has recently given birth. In the case of the intended mother, who was not 

pregnant herself but has an infant in her care and, possibly, also breastfeeds it, 

there is a need for protection after the birth of the child11. Contrary to that 

opinion, the AG in Z.12 defended a monistic biological approach. He believed 

that the objective of protecting the special relationship that develops after birth 

between the woman and her child […] can only be understood in context; as a 

logical corollary of childbirth (and breastfeeding). Otherwise, if that objective 

were given independent significance, the scope of protection afforded by […] 

Directive 92/85 could not, in my view, be meaningfully limited only to women 

who have given birth, but would necessarily also cover adoptive mothers or 

indeed, any other parent who takes full care of his or her new-born child13. 

Finally, the judgments in the two cases followed the monistic biological 

approach and declared that a commissioning mother does not have the right to 

the maternity leave regulated in the PrWD. Although the judgments support a 

SSRA, the previous divergence between the AGs’ Opinions casts doubts on the 

consistency of this approach and on the limits between the protection of the 

mother and the care of the new-born. 

 

In the Roca Álvarez and Betriu Montull cases the clash between the principle of 

non-discrimination on grounds of sex and maternity leave came to the 

foreground. With regard to this clash, account must be taken of the Recast 

Directive 2006/5414 [which replaced the former Equal Treatment Directive (ETD) 

                                                           
9
 Opinion AG Kokott 26 September 2013, ECJ, 18 March 2014, C.D., case C-167/12, ECLI:EU:C:2013:600. 

10
 Paragraph 48. 

11
 Paragraph 47. 

12
 Opinion AG Wahl 26 September 2013, ECJ, 18 March 2014, Z., case C-363/12, ECLI:EU:C:2013:604. 

13
 Paragraph 47. 

14
 Directive 2006/54/EC of the European Parliament and of the Council of 5 July 2006, on the 

implementation of the principle of equal opportunities and equal treatment of men and women in 
matters of employment and occupation (recast), OJ L 204, 26 July 2006, 23. 
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76/20715], on equal treatment of men and women in matters of employment, 

which sets out in Article 28(1) [Article 2(3) in the ETD] that provisions 

concerning the protection of women, particularly as regards pregnancy and 

maternity, are not contrary to the principle of equal treatment. In the Hofmann 

case16, dating back to 1984, the European Court of Justice (ECJ)17 interpreted 

Article 2(3) of the ETD and maintained that maternity leave was included in this 

provision and that it was legitimate to protect both the biological condition of the 

mother and the special relationship between a woman and her child over the 

period which follows pregnancy and childbirth18.  

 

In the Roca Álvarez case the ECJ stated that setting up different requirements 

for women and men to be entitled to the Spanish breastfeeding leave, which 

was also applicable in the case of bottle feeding, was discriminatory against 

men, since the positions of a male and a female worker […] are comparable […] 

in order to look after their child19. On the contrary, in the Betriu Montull case, 

whose judgment was delivered in 2013 (almost 30 years after Hofmann), the 

Court followed a different reasoning in a dispute about Spanish maternity leave 

regulation, which sets up different requirements for women and men with regard 

to the second period of maternity leave (10 weeks after the women’s 6 weeks 

after-birth compulsory period). The AG20 considered the Betriu Montull case 

similar to the Roca Álvarez case and accordingly concluded that Spanish Law 

was discriminatory against men. He argued that, unlike the 6 weeks of leave 

immediately following the birth, the 10 weeks’ leave […] is accorded to workers 

                                                           
15

 Council Directive 76/207/EEC of 9 February 1976, on the implementation of the principle of equal 
treatment for men' and women as regards access to employment, vocational training and promotion, 
and working conditions, OJ L 39, 14 February 1976, 40. 
16

 ECJ, 12 July 1984, Hofmann v Barmer Ersatzkasse, case C-184/83, ECLI:EU:C:1984:273. 
17

 The CJEU currently consists of two courts: the Court of Justice (the ECJ) and the General Court (GC) 
(created in 1988). A third court, the Civil Service Tribunal (CST), established in 2004, ceased to operate 
on 1 September 2016 after its jurisdiction was transferred to the GC. 
18

 First , it is legitimate to ensure the protection of a woman's biological condition during pregnancy and 
thereafter until such time as her physiological and mental functions have returned to normal after 
childbirth; secondly, it is legitimate to protect the special relationship between a woman and her child 
over the period which follows pregnancy and childbirth, by preventing that relationship from being 
disturbed by the multiple burdens which would result from the simultaneous pursuit of employment 
(paragraph 25). 
19

 ECJ, 30 September 2010, Roca Álvarez, case C-104/09, ECLI:EU:C:2010:561, paragraph 24. 
20

 Opinion AG Wathelet 11 April 2013, ECJ, 19 September 2013, Betriu Montull, case C-5/12, 
ECLI:EU:C:2013:230. 



19 
 

solely in their capacity as parents of the child21. Contrary to the opinion of the 

AG, the Court considered, as in the Hofmann case, that the whole period of 

maternity leave (including the 10 weeks’ leave) is within the protection of 

women, particularly as regards pregnancy and maternity, and therefore not 

contrary to the principle of equal treatment. Again, even if the Court did not 

deviate from Hofmann, the discrepancy with the AG sent a signal about the 

limits between the protection of the mother and the care period of maternity 

leave and put on the table again since 1984 the possible discrimination against 

men in relation to the care period of the leave. 

 

These four judgements trigger a fundamental question: do the EU Directives on 

maternity leave put too much emphasis on the protection of the delivering 

mother and therefore include periods purely devoted to the care of the new-

born? If so, two problems may arise. These problems have to do with the 

perpetuation of the traditional distribution of roles between men and women in 

relation to childcare. First, the recognition of a maternity leave only to delivering 

mothers, which may partly be devoted only to the care of the new-born, 

facilitates that the burden of childcare falls on them, which in turn could have an 

impact on their career prospects and wages. Second, there may be problems of 

discrimination against fathers with regard to the care period of maternity leave. 

Fathers may also want to look after their babies and be entitled to a period of 

leave similar to the one not justified by the protection of the delivering mother. 

 

Although the main focus of this research is on maternity leave legislation, it is 

important to study, both at EU and national level, all child-related leaves to have 

a broader picture, including parental leave, paternity leave and adoption leave. 

 

Maternity leave is regulated by EU law, which sets up the minimum standards 

all EU countries have to respect. According to it, maternity leave is a paid leave 
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 Paragraph73. 
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granted to working mothers. It is mainly regulated in two Directives, one for 

employees and one for self-employed people:  

 The first one is the PrWD, on the protection of pregnant workers, workers 

who have recently given birth or are breastfeeding, which provides a 

continuous period of maternity leave of at least 14 weeks allocated 

before and/or after confinement, which must include a compulsory period 

of at least 2 weeks allocated before and/or after confinement.  

 The second one is the SED 2010, on equal treatment in self-employment 

activities. This Directive provides a maternity allowance for at least 

14 weeks before and/or after confinement.  

 

Apart from maternity leave, the EU also regulates another child-related leave: 

parental leave. Parental leave is an unpaid leave22 for both working mothers 

and working fathers, regulated by Directive 2010/1823. This Directive provides 

for each employee (mother or father), both in case of birth and in case of 

adoption of a child, an individual right to parental leave of at least 4 months (1 of 

them on a non-transferable basis24), to take care of that child until a given age 

determined by national law and/or collective agreements (up to 8 years old).  

 

There are other child-related leaves not regulated as such by EU law25, namely 

adoption leave and paternity leave, which means that it is up to Member States 

to provide these rights. The first one is a right of both working parents to be 

used after the adoption of a child. The second one is a leave granted to working 

fathers, whose duration at national level is around 2 weeks, normally after 

childbirth.  

 

                                                           
22

 However, Member States can decide to make it paid. 
23 Council Directive 2010/18/EU of 8 March 2010, implementing the revised Framework Agreement on 

parental leave concluded by BUSINESSEUROPE, UEAPME, CEEP and ETUC and repealing Directive 
96/34/EC, OJ L 68, 18 March 2010, 13. 
24

 This means that out of the 4 months of parental leave, only 3 can be transferred to the other parent. 
25

 Nevertheless, there is a provision in Article 16 of the Recast Directive 2006/54: 
This Directive is without prejudice to the right of Member States to recognise distinct rights to paternity 
and/or adoption leave. Those Member States which recognise such rights shall take the necessary 
measures to protect working men and women against dismissal due to exercising those rights and 
ensure that, at the end of such leave, they are entitled to return to their jobs or to equivalent posts on 
terms and conditions which are no less favourable to them, and to benefit from any improvement in 
working conditions to which they would have been entitled during their absence. 
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The research will focus on working parents (either employees or self-employed 

people). At national level, only state-level statutory entitlements in the private 

sector will be considered, excluding therefore collective agreements, regional 

arrangements and specific schemes for the public sector. 

 

From the three social risks identified during pregnancy and after childbirth, only 

two will be studied: the protection of the delivering mother and the care of the 

new-born. These two social risks have to do with a “lack of earnings”26 and are 

directly and mutually connected to the maternity leave time distribution 

question. On the contrary, the need for health care has to do with “special 

costs”27 and is not at all connected to the time allocation issue. For this reason, 

the latter social risk will not be looked at in this research.   

 

Lastly, although the controversy in old and recent case law of the CJEU 

concerns gender discrimination, a person other than the father could suffer from 

discrimination with regard to the care period of maternity leave (namely the non-

delivering mother in a lesbian couple). For this reason and within the 

perspective of the main research question −single or multi-social risk approach 

(MSRA), see below−, the study will cover in general possible forms of 

discrimination against non-delivering parents (delivering mother versus non-

delivering parent). 

 

 

The goal of the PhD is to gain insight into the EU legislative framework on 

maternity leave and into the practical problems such framework seems to cause 

in terms of perpetuation of the traditional distribution of roles between men and 

women with regard to the care of the new-born. The title of this PhD and the 

main research question (see below) puts a question mark on whether a MSRA 

–different from the single and blended approaches defined above−, which 

makes a clear separation between the protection of the delivering mother and 

                                                           
26

 The lack of earnings affecting the working mother unable to work due to pregnancy and giving birth 
and staying at home to take care of the new-born. 
27

 The special costs of health care, for both the delivering mother and the new-born. 
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the care of the new-born and applies different rules to each social risk, could be 

adopted by EU law. It has to be clarified that the main purpose of this open 

question and the different approaches distinguished is to the frame the 

discussion and give some structure to the research conducted. Therefore, the 

goal of this PhD is not merely to find out whether a MSRA is better than a single 

or a blended one, but mainly to gain insight into the current EU system, its 

possible shortcomings and limitations and possible avenues for future action.    
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2. STATE OF THE ART 
 

The question of whether the EU Directives on maternity leave adopt a SSRA 

has been tackled by some legal scholars. GARRIGUES GIMÉNEZ, NÚÑEZ 

CORTÉS CONTRERAS and CEBRIÁN CARRILLO seem to recognise explicitly 

a SSRA: referring to the PrWD, they claim that “the legal perspective adopted 

by this Directive corresponds […] to the strictly physiological or biological profile 

of maternity”28. Likewise, CARACCIOLO DI TORELLA and FOUBERT 

acknowledge that the PrWD “focuses on the mere physical aspects of 

maternity”29, but at the same time argue that in reality only 6 to 8 weeks are 

necessary for the biological/gestational mother to physically recover from 

childbirth30 31. Additionally, other authors seem to recognise implicitly a SSRA 

by criticising the (minimum) duration of maternity leave. DUPATE highlights 

“that the minimum length of maternity leave under EC law is 14 weeks, while 

doctors present the opinion that a woman after birth only needs 6 to 8 weeks for 

physical recovery”32. Some legal scholars go further in their criticism and reveal 

a (hidden) second social risk. FOUBERT and IMAMOVIĆ argue that the fact 

that only 6 to 8 weeks are necessary to recover physically from a normal 

delivery “implies that the remaining weeks are aimed at looking after and 

bonding with the baby”33. Put another way by FOUBERT, “maternity leave 

surpassing six to eight weeks after delivery is, in reality, disguised parental 

leave”34. Finally, PRECHAL affirms that the PrWD “has gone beyond the 

biological differences” based on the assumption that periods of childcare after 

childbirth should only be allocated to the mother35. 

 

                                                           
28

 GARRIGUES GIMÉNEZ, A., NÚÑEZ CORTÉS CONTRERAS, P. and CEBRIÁN CARRILLO, A. (2007), page 
246. 
29

 CARACCIOLO DI TORELLA, E. and FOUBERT, P. (2015), page 60. See also FOUBERT, P. (2017), page 251. 
30

 CARACCIOLO DI TORELLA, E. and FOUBERT, P. (2015), page 68. See also FOUBERT, P. (2017), page 252. 
31 

Please note that there may be periods of incapacity to work also during pregnancy, which may be 
covered under maternity leave (it is up to the Member States to determine the date on which maternity 
leave is to commence). 
32

 DUPATE, K. (2006), page 14.  
33

 FOUBERT, P. and IMAMOVIĆ, Š. (2015), page 312. See also CARACCIOLO DI TORELLA, E. and FOUBERT, 
P. (2015), page 68; and BALLESTER PASTOR, M.A. (2017), page 135. 
34

 FOUBERT, P. (2017), page 252. 
35

 PRECHAL, S. (2004), page 539.  

http://uam.summon.serialssolutions.com/search?s.dym=false&s.q=Author%3A%22Velasco+Portero%2C+Mar%C3%ADa+Teresa%22


24 
 

Some attention has also been paid to the perpetuation of the traditional 

distribution of roles between men and women in relation to the care of the new-

born. BURRI criticises that in general the ECJ’s case law “has not contributed to 

a more equal share of family responsibilities between women and men”36. 

According to MILLS, “the Hofmann decision emasculates the Equal Treatment 

Directive's potential for promoting real sexual equality. It may unintentionally 

perpetuate stereotypical assumptions about the proper childrearing roles of 

mothers and fathers”37. In the same way, MCGLYNN argues “that the Court’s 

jurisprudence reproduces and thereby legitimates the dominant ideology of 

motherhood”38. He claims that “the aim of Community sex equality law should 

be to encourage a diversity of parental and professional roles for women and 

men, not the ‘protection’, entrenchment, and legitimation of their existing 

roles”39.  

 

The consequences for women in the labour market of the traditional distribution 

of roles between men and women in relation to the care of the new-born have 

been studied as well. GARRIGUES GIMÉNEZ, NÚÑEZ CORTÉS 

CONTRERAS and CEBRIÁN CARRILLO think that “the extension of (maternity) 

leave beyond what is reasonable can jeopardise women’s professional 

opportunities”40. MILLS concludes that the case law of the CJEU “may 

ultimately impede, rather than advance, the European drive for sexual equality 

in the workplace”41. By the same token, MCGLYNN claims that “far from 

alleviating discrimination against women, the Court’s jurisprudence is currently 

reinforcing traditional assumptions which inhibit women and account for their 

continued disadvantaged status”42. Finally, NÚÑEZ-CORTÉS CONTRERAS 

affirms that “without the participation of the father, a balanced share of family 
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 BURRI, S. (2010), pages 111-112. 
37

 MILLS, J. K. (1992), page 515. 
38

 MCGLYNN, C. (2000), page 43. 
39

 Page 44. 
40

 GARRIGUES GIMÉNEZ, A., NÚÑEZ CORTÉS CONTRERAS, P. and CEBRIÁN CARRILLO, A. (2007), page 
244. 
41

 MILLS, J. K. (1992), page 497. 
42

 MCGLYNN, C. (2000), page 44. 
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responsibilities cannot be achieved, which obviously makes it difficult for women 

to enter and especially to stay in the labour market”43. 

 

Economists have studied the effects on women’s labour market outcomes not 

only of maternity leave but of all child-related leaves in general (including 

parental leave, which is usually taken by women). There are multiple studies, 

both at international and national level. Some of them pay attention exclusively 

to the effects of child-related leaves44. Ohers analyse the effects of other public 

policies as well, such as child-care facilities or part-time working 

arrangements45.  

 

Regarding the specific issue of discrimination against men, legal scholars have 

given their thoughts about maternity leave and its implications for men (or in 

general non-delivering parents) in terms of equality. PRECHAL very bluntly 

states that “the Pregnant Workers Directive and its relationship to equal 

treatment is problematic”, given the ECJ’s broad interpretation of the exception 

of Article 2(3) ETD and the PrWD, which, in her view, does not stick to the real 

biological differences between men and women46. Going beyond gender, 

ROBEYNS affirms that “fathers and co-mothers could rightly complain that they 

are discriminated against” as for the part of maternity leave that is not 

connected with pregnancy, birth and birth recovery47. More softly, WELDON-

JOHNS explains that the Hofmann case law reinforces a maternal concept of 

care and that, in doing so, the ECJ marginalises the caring role of working 

fathers in the post-birth period48.  
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 NÚÑEZ-CORTÉS CONTRERAS, P. (2017), page 45. 
44

 Some examples are the articles “The economic consequences of parental leave mandates: lessons 
from Europe” [RUHM, C.J. (1998)], “Labour market effects of parental leave policies in OECD countries” 
[THÉVENON, O. and SOLAZ, A. (2013)] and “Labour market effects of parental leave in Europe” 
[AKGUNDUZ, Y.E. and PLANTENGA, J. (2013)]. 
45

 The following examples can be mentioned: “Maybe baby: comparing partnered women’s employment 
and child policies in the EU-15” [DE HENAU, J., MEULDERS, D. and O’DORCHAI, S. (2010)], “Motherhood 
and market decisions in institutional context: a European perspective” [DEL BOCA, D., PASQUA, S. and 
PRONZATO, C. (2009)] and “Labor market regimes, family policies, and women's behavior in the EU” 
[ERHEL, C. and GUERGOAT-LARIVIÈRE, M. (2013)]. 
46

 PRECHAL, S. (2004), pages 538-9. 
47

 ROBEYNS, I. (2012), page 208. 
48

 WELDON-JOHNS, M. (2013), page 666. 
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Some authors highlight that there is a problem of boundaries between maternity 

leave and parental leave. For instance, COSTELLO and DAVIES expound that 

“very long maternity leave entitlements, to which only women are entitled, may 

be seen as comprising in substance an element of parental leave” and that “this 

would then amount to discriminatory allocation of parental leave”49. In the same 

vein, in FOUBERT and IMAMOVIĆ’s view, “it is sufficient to label a lengthy 

leave as «maternity leave» within the meaning of the PrWD to set it apart as a 

«women-only leave», notwithstanding the fact that the leave may go beyond 

what is needed from a health and safety perspective”50. Similarly, WELDON-

JOHNS, commenting about the aborted proposal of Directive amending the 

PrWD51, which extended the minimum length of maternity leave from 14 to 18 

weeks, affirmed that this proposal “potentially undermine the position of working 

fathers and shared parenting more generally by allowing parental leave to be 

subsumed into maternity leave”52. Lastly, MILLS argues that a distinction should 

be made between childbearing capacity and childrearing ability and is of the 

opinion that childcare leave should be made “equally available to both 

parents”53. 

 

Other authors have acknowledged and criticised the differences between 

maternity and paternity rights. For example, LEÓN affirms that the PrWD is not 

unproblematic from a gender equality perspective because “the leave provisions 

of the Directive are evidently asymmetrical and reinforce the presumption that it 

is mothers who should be the primary carers of children”54. Similarly, CURRIE 

shows to what extent at EU level “the right to take a period of maternity leave is 

considerably more developed and protected than the male equivalent right to 

take paternity leave”55. SUK underlines that the European antidiscrimination law 

has not “invalidated policies that provide more generous benefits for maternity 
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 COSTELLO, C. and DAVIES, G. (2006), pages 1608-9. 
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 FOUBERT, P. and IMAMOVIĆ, Š. (2015), page 310. 
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than for paternity”56. DUPATE goes further and clearly holds that since EU Law 

does protect motherhood but does not protect fatherhood, “it violates the equal 

treatment principle”57.  

 

All in all, the state of the art shows there are two gaps in the legal body of 

literature that this research aims to cover. The first gap is the social risk 

approach in the EU Directives on maternity leave. Despite the explicit and 

implicit recognition of a SSRA by some authors, it lacks in the legal scholarship 

an in-depth study of the social risk approach adopted in the EU Directives on 

maternity leave and about its consistency. The second gap relates to the 

possible discrimination against men (and more in general, against non-

delivering parents). Once again, in spite of the reflections of some authors, it 

lacks a systematic and in-depth analysis of whether maternity leave could 

eventually be considered discriminatory against fathers. Finally, a 

multidisciplinary approach, which combines legal aspects (such as social risks 

protection and discrimination), with medical evidence (on pregnancy, delivery 

and the period after birth) and economic evidence (on the effects of child-

related leaves in the labour market), is missing.  
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3. RESEARCH QUESTIONS AND HYPHOTESIS 

3.1. Main question and hypothesis  

 

The PhD main research question is of a normative nature: to what extent should 

the EU Directives on maternity leave adopt a MSRA, defined as that which 

makes a clear separation between the protection of the delivering mother and 

the care of the new-born and applies different rules to each social risk? 

 

The main hypothesis is that, although the EU Directives on maternity leave 

adopt formally a SSRA, they are in reality putting too much emphasis on the 

protection of the delivering mother and therefore include periods purely devoted 

to the care of the new-born. The inconsistency of this approach would help 

perpetuate the traditional distribution of roles between fathers and mothers, 

which in turn would have detrimental effects for women in the labour market and 

could create problems of discrimination against fathers. A multidisciplinary 

framework against which to test this hypothesis will be created using the input 

of five sub-questions (see below).  

 

From the typology of interdisciplinary research made by VAN KLINK and 

TAEKEMA, this study will be classified as an “auxiliary” multidisciplinary 

research. In this type of legal research “the legal researcher defines a problem, 

which he cannot solve with legal methods only, so that there is a need for input 

from another discipline”58.   

3.2. Sub-questions  

 

In order to answer the main research question, five sub-questions will be 

addressed: 

1) What is the current EU legislative framework on maternity leave? 

(descriptive) 

2) What is the social risk approach adopted by the EU Directives on 

maternity leave? (explanatory) 
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 VAN KLINK B. and TAEKEMA S. in VAN KLINK B. and TAEKEMA S. (eds.) (2011), page 11. 
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3) To what extent do the EU Directives on maternity leave follow a 

consistent social risk approach? (evaluative) 

4) To what extent do the EU Directives on maternity leave have detrimental 

effects for women in the labour market? (evaluative) 

5) To what extent are the EU Directives on maternity leave compatible with 

the principle of equal treatment between the delivering mother and the 

non-delivering parent? (evaluative) 

  



30 
 

4. DATA AND METHODS  

4.1. First sub-question  

 

The introductory first research sub-question is: what is the current EU legislative 

framework on maternity leave? This question is essential for the whole PhD. A 

critical review of any piece of legislation requires an in-depth knowledge of the 

legislation itself, without which any sort of suggestion or recommendation is not 

sensible.  

 

To answer this question, EU primary and secondary law as well as the 

corresponding ECJ’s case law on maternity leave −and more broadly on child-

related leaves− will be studied. Secondary law includes mainly the PrWD and 

the SED 2010 (replacing Directive 86/61359), as for maternity leave, and 

Directive 2010/18 (replacing Directive 96/3460), as for parental leave. There is 

an extensive case law about these Directives. Besides, it is important to study 

the Directives on equal treatment between men and women in the field of 

employment and social protection, in particular the Recast Directive 2006/54 

(replacing Directive 76/207), and the great number of ECJ’s judgments on 

gender discrimination based on pregnancy or maternity leave.   

4.2. Second sub-question  

 

The second sub-question is: what is the social risk approach adopted by the EU 

Directives on maternity leave? This will be studied to see whether they follow 

indeed a SSRA.  

 

As neither the PrWD nor the SED 2010 explicitly mention its social risk 

approach, some criteria will be analysed to try to reveal it. These criteria include 

some important maternity leave features, but also a broader setting which 

includes the context in which maternity leave is established and its justification. 

                                                           
59

 Council Directive 86/613/EEC of 11 December 1986, on the application of the principle of equal 
treatment between men and women engaged in an activity, including agriculture, in a self-employed 
capacity, and on the protection of self-employed women during pregnancy and motherhood, OJ L 359, 
19 December 1986, 56. 
60 Council Directive 96/34/EC of 3 June 1996, on the framework agreement on parental leave concluded 
by UNICE, CEEP and the ETUC, OJ L 145, 19 June 1996, 4. 
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The five criteria that are going to be studied are the following: first, the context 

in which maternity leave is regulated, to better comprehend its nature; second, 

the justification of maternity leave, which will be crucial to understand the 

underlying reasons to provide this leave; third, the entitlement to maternity 

leave, to see what persons can benefit from it; fourth, the use of the leave, to 

see whether it is rigid or flexible, which in turn could give an idea of the interests 

protected by maternity leave; and fifth, the variations in leave duration, which 

may disclose new purposes other than the protection of the delivering mother. 

These five criteria, taken as a whole, will help discern the social risk approach 

adopted in the EU Directives on maternity leave. When going through these 

criteria, the legislative background of the Directives, the Directives themselves 

and the case law of the ECJ interpreting them will be examined. 

4.3. Third sub-question  

 

The third sub-question is: to what extent do the EU Directives on maternity 

leave follow a consistent social risk approach? An answer to this question is 

crucial to see whether in reality the EU Directives are putting too much 

emphasis on the protection of the delivering mother. 

 

The question of consistency will be tackled from a triple point of view: medical 

consistency, internal legal consistency and external legal consistency. First of 

all, from a medical viewpoint, the consistency between the social risk approach 

of the EU Directives on maternity leave and medical literature will be examined. 

To do so, the duration of the incapacity to work of the delivering mother due to 

pregnancy and giving birth will be looked into from a medical perspective. The 

second perspective will assess the logical coherence among the different 

legislative elements of maternity leave, taking into consideration exclusively EU 

Law and the case law of the CJEU, including the above-mentioned C.D. and Z. 

cases about surrogate motherhood. Thirdly, from an external legal point of view, 

the logical coherence between the PrWD and the SED 2010 and its 

transposition into the Member States will be scrutinised.  
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Concerning external legal consistency, a comparative study will be carried out. 

DANNEMANN proposes several purposes of comparative legal enquiries61. The 

aim of this comparative study is “understanding law”, that is, to gain 

understanding and enhance knowledge about the current regulation of 

maternity leave in several EU member States in order to see to what extent it is 

coherent with the social risk perspective followed by the EU Directives on 

maternity leave. Therefore, the comparison will adopt a functional approach 

since the idea is to examine how law in various countries tackles the same 

issue. By comparing the maternity leave systems in several representative EU 

Member States, it will be possible to draw some general conclusions about the 

external coherence of the EU social risk approach. 

 

Following BLUM, KOSLOWSKI and MOSS62, there are two approaches to 

maternity leave policy: 

 The traditional approach: this is the most widespread. Maternity leave is 

only for women, linked to pregnancy, childbirth and the first months of 

motherhood and treated as a health and welfare measure.  

 The new approach: a move away from the traditional idea of maternity 

leave, which can be divided into two.  

o Towards a birth-related leave for women, but which can be 

transferred as a matter of course (without exceptional 

circumstances such as mother’s death or serious illness applying), 

at least in part, to fathers.  

o Towards dropping maternity leave altogether in favour of a generic 

parental leave usually with periods designated for “mothers only” 

and “fathers only”.  

 

ODERKERK defends a context-related method for selecting legal systems and 

affirms that “when selecting legal systems, the most important factors of the 

context are the topic and the objective of the comparative legal study”63. In this 

research, the topic is maternity leave and the objective is the treatment in 

                                                           
61

 DANNEMANN, G., in ZIMMERMANN, R. and REIMANN, M. (eds.) (2006), pages 401-406.  
62

 BLUM, S., KOSLOWSKI, A., and MOSS, P. (eds.) (2017), pages 8-9. 
63

 ODERKERK, M. (2001), page 311. 
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maternity leave schemes of the protection of the delivering mother and the 

protection of the new-born. In this sense, BLUM, KOSLOWSKI and MOSS’ 

classification shows the different philosophies to deal with those two realities: 

the traditional approach seems to give more importance to the protection of the 

mother whereas the new approach, by considering also fathers, puts more 

emphasis on the care of the child. Thus, two States of each group will be 

chosen, trying to cover short as well as long durations of maternity leave. The 

duration of the leave may make a difference in the acknowledgement and 

treatment of the two social risks. Systems with longer periods could pay more 

attention to the care of the new-born. 

 

The national systems selected in this research are: 

 From the traditional approach64: Belgium (short maternity leave: 15 

weeks) and Ireland (long maternity leave: 42 weeks) 

 From the new approach, first subgroup65: Spain (short maternity leave: 

16 weeks) and the United Kingdom (long maternity leave: 52 weeks) 

 From the new approach, second subgroup66: Sweden and Portugal.  

 

In order to get to be acquainted with systems of maternity leave (and more 

generally child-related leaves) of these countries one reliable and updated 

source of information will be studied: the yearly review of the International 

Network on Leave Policies & Research. The Review 2017 includes country 

notes of 42 countries, including the 6 countries covered in this research, making 

explicit reference to the authors who wrote them. To double check information, 

the EU’s MISSOC (Mutual Information System on Social Protection) database 

will be looked at, as well as the relevant European Commission reports67. On 

top of this information, the primary sources of law and other official documents 

                                                           
64

 At the moment of selection of countries, January 2015, the following countries could be included in 
this group: Austria, Belgium, Cyprus, Denmark, Estonia, Finland, France, Germany, Greece, Hungary, 
Ireland, Italy, Latvia, Lithuania, Luxembourg, Malta, the Netherlands, Slovakia and Slovenia. 
65

 At the moment of selection of countries, January 2015, the following countries could be included in 
this subgroup: Bulgaria, Croatia, the Czech Republic, Poland, Romania, Spain and the United Kingdom. 
66

 Only Portugal and Sweden were included in this subgroup at the moment of selection of countries, 
January 2015. 
67

 BURRI, S. and VAN EIJKEN, H. (2014); MASSELOT, A., CARACCIOLO DI TORELLA, E. and BURRI, S. (2013); 
and PALMA RAMALHO, M. do R., FOUBERT, P. and BURRI, S. (2015). 

http://uam.summon.serialssolutions.com/search?s.dym=false&s.q=Author%3A%22Velasco+Portero%2C+Mar%C3%ADa+Teresa%22
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will be examined. Finally, experts from the country in question68 will be 

consulted to inquire for any possible relevant additional information and to make 

sure that the final findings are correct. 

 

Apart from their basic features, there are some specific characteristics of the 

national systems which will be reviewed, both for employees and self-employed 

workers, namely the context in which maternity leave is regulated, the 

justification of the leave, the people entitled to it, the use of the leave and the 

possible variations in leave duration. These features correspond to the criteria 

to be used for the analysis of the social risk approach of the EU Directives on 

maternity leave. By comparing the same elements of maternity leave, it will be 

possible to find out the (in)consistency between the approach followed by the 

national systems and the social risk perspective adopted by the EU Directives 

on maternity leave. Other aspects of maternity leave will not be analysed, with 

the exception of a brief comment about the maintenance of income during 

maternity leave when presenting the leave’s basic features. Consequently, 

neither other guarantees of maternity leave (maintenance of other employment 

rights and the prohibition of dismissal) nor the conditions to be eligible to 

maternity leave or to the maintenance of income will be touched upon.  

 

Additionally, to have a broader picture of the national systems, an overview of 

other child-related leaves, i.e. paternity leave, adoption leave and parental 

leave, will be presented. The wider legal context will contribute to a better 

understanding of the national maternity leave systems. Other leaves, such as 

those in the case of work-related risks during pregnancy or breastfeeding or 

those to take care of sick children, will be excluded of the scope of this 

comparative study. Similarly, other social welfare measures, such as child-care 

services or family allowances, will be left out.  

                                                           
68

 The network of authors of the International Network on Leave Policies & Research will be used and 
other possible experts could also be consulted. The following experts were consulted (with an F those 
who gave some feedback): Laura MERLA (F) and Paul SCHOUKENS (F) from Belgium; Mary DALY, Tony 
FAHEY (F), Mel COUSINS  and Lucy-Ann BUCKLEY from Ireland; Irene LAPUERTA (F) and Borja SUÁREZ 
CORUJO (F) from Spain; Margaret O’BRIEN , Eugenia CARACCIOLO DI TORELLA  and Mark BUTLER (F) 
from the United Kingdom; Ann-Zofie DUVANDER (F), Helen HERIKSSON (F), Christina BERGQVIST, Marie 
JAKOBSSON RANDERS (F)  and Katarina HYLTÉN-CAVALLIUS (F) from Sweden; Karin WALL, Maria das 
Dores GUERREIRO , Ana FERREIRA REIS (F), Cristina LOBO FERREIRA (F), Fernando RIBEIRO MENDES  and 
Álvaro OLIVEIRA (F) from Portugal. I want to thank all the experts for their valuable feedback. 
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For all national legislation, the focus will be put on current entitlements to 

maternity, paternity, adoption and parental leaves. Hence, in this comparative 

research no comment will be made about the use of these entitlements. 

Moreover, only nationwide statutory entitlements in the private sector will be 

studied, excluding specific schemes for the public sector and other possible 

rights in the private sector either recognised by collective agreements or by 

regional arrangements. The latter schemes and rights are excluded because 

they are far too numerous and diverse. 

 

All things considered, the purpose of this research is to get to know whether the 

national maternity leave systems are coherent with the social risk approach of 

the EU Directives on maternity leave. The scope of the comparative research 

(some specific features of the current nationwide statutory entitlements in the 

private sector) appears broad enough to gain insight into this question.  

 

Finally, although the standard for comparison is the EU Directives on maternity 

leave, it is important to make clear that the purpose of this comparative study is 

not the testing of the transposition of these Directives into national law, but the 

examination of the external legal consistency of the Directives’ social risk 

approach. 

4.4. Fourth sub-question  

 

The fourth sub-question is: to what extent do the EU Directives on maternity 

leave have detrimental effects for women in the labour market? As explained 

before, one of the problems of an excessive emphasis on the protection of the 

delivering mother may be the perpetuation of the traditional distribution of roles 

between men and women in relation to childcare. This could in turn have an 

impact on women’s career prospects and wages. 

 

An economic literature review will be undertaken to see to what extent maternity 

leave (and in broader terms child-related leaves) have indeed detrimental 

effects for women’s outcomes in the labour market, both in terms of labour 
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market participation and wage levels. This review will include, on the one hand, 

the economic theory on the markets for labour and the expected effects of child-

related leaves on women’s labour outcomes. These leaves, which are mainly 

taken by women, may affect women’s labour demand and supply curves, and 

consequently, their employment rates and wages. Different factors will be 

studied, such as the increase in costs for the employer who has to replace the 

worker on leave, the possible reduction in the labour productivity of the worker 

on leave or the potential incentive to participate in the labour market for those 

women who could eventually be entitled to leave. On the other hand, it will 

cover empirical literature to see the observed effects child-related leaves have 

on women’s employment rates and wages. Both international and national 

studies will be tackled here. 

4.5. Fifth sub-question  

 

The fifth sub-question is: to what extent are the EU Directives on maternity 

leave compatible with the principle of equal treatment between the delivering 

mother and the non-delivering parent? As commented before, another problem 

the perpetuation of traditional distribution of roles between men and women in 

relation to childcare can bring about is the discrimination against fathers (and 

non-delivering parents in general) who want to be allocated a period of leave 

similar to the one granted to the delivering mother by means of maternity leave 

and not justified by her protection. 

 

First of all, the EU Directives on equal treatment between men and women will 

be analysed, especially the Recast Directive 2006/54 on employment matters 

and Directive 79/7 on statutory social security69. Particular attention will be paid 

to the case law of the ECJ on possible discrimination against men and child-

related leaves, including the Roca Álvarez and Betriu Montull cases previously 

commented.  

 

The European Convention of Human Rights (ECHR) and the corresponding 

case law of the European Court of Human Rights (ECtHR) will also be studied, 
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 Council Directive 79/7/EEC of 19 December 1978, on the progressive implementation of the principle 
of equal treatment for men and women in matters of social security, OJ L 6, 10 January 1979, 24. 
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given the connections between the ECHR and EU Law. The principle of non-

discrimination of Article 14 ECHR, in conjunction with the right to respect for 

private and family life of Article 8 ECHR, allows the ECtHR to examine the 

cases of discrimination against non-delivering parents and child-related leaves. 

 

Once described the case law of the ECJ and the ECtHR, a systematic and in-

depth analysis of whether maternity leave can eventually be considered 

discriminatory against fathers will be carried out, by reviewing the key elements 

tackled by the ECJ in a case of direct discrimination on grounds of sex, namely 

the comparability of situations between men and women, the scope of the 

pregnancy and maternity exception of Article 28(1) of the Recast Directive 

2006/54 [Article 2(3) in the ETD 76/207] and positive action. Attention will be 

paid to the possibility of the revision of the EU Directives of maternity leave by 

the ECJ by means of the Charter of Fundamental Rights of the EU (CFREU), 

which recognises in Article 21(1) the fundamental right to non-discrimination 

and in Article 23 the fundamental right to equal treatment between men and 

women. This is especially worth considering after the Test-Achats judgement70, 

where the ECJ declared that a provision of Directive 2004/11371 was 

incompatible with Articles 21 and 23 CFREU.  

4.6. Time-line 
 

The PhD proposal was prepared during the academic year 2013/2014 and 

approved by the Doctoral Committee of the Faculty of Law (KU Leuven) in 

January 2015. The doctoral dissertation has been developed during the 

academic years 2014/2015-2017/2018 and finalised in November 2018. However, 

the data included in this PhD only covers the period up to 15 April 201872. This 

data includes EU law, the case law of the CJEU, the case law of the ECtHR, 

national legislation and literature related to the topics covered by this research.  

                                                           
70

 ECJ, 1 March 2011, Association Belge des Consommateurs Test-Achats and Others, case C-236/09, 
ECLI:EU:C:2011:100. 
71 Council Directive 2004/113/EC of 13 December 2004, implementing the principle of equal treatment 

between men and women in the access to and supply of goods and services, OJ L 373, 21 December 
2004, 37. 
72 Except for the Staff Working Document on the Application of the EU Charter of Fundamental Rights in 

2017 (4 June 2018).  
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5. STRUCTURE OF THE PHD 
 

The PhD will be divided into five parts. Part I will address the first research sub-

question and will try to give a clear picture of the EU legislative framework on 

maternity leave. Part II will give an answer to the second and third sub-

questions: the social risk approach adopted by the EU Directives on maternity 

leave and its consistency. Part III will address the fourth research sub-question 

on the detrimental effects the EU Directives on maternity leave may have for 

women in the labour market. Part IV will tackle the fifth sub-question about the 

problem of discrimination against fathers (and non-delivering parents in general) 

with regard to the care period of maternity leave. Finally, part V will be 

dedicated to the summary of findings and the conclusions of the PhD, including 

the answer to the main research question about whether the EU Directives on 

maternity leave should adopt a MSRA.  
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INTRODUCCIÓN (en castellano) 

1. PROBLEMA, ÁMBITO Y OBJETIVO 
 

 

La seguridad social podría definirse como “el conjunto de medidas de 

solidaridad entre las personas que se enfrentan a (la amenaza de) la pérdida 

de ingresos o determinados costes”73. PIETERS vincula esta definición con la 

presencia de un riesgo social “reconocido”. De acuerdo con este autor, “el 

reconocimiento de una necesidad de protección social como ‘riesgo social’ 

depende de las convicciones comúnmente aceptadas por la sociedad y 

expresadas en la aprobación de la normativa que cubre las correspondientes 

eventualidades”74. 

 

El permiso de maternidad es el período de baja laboral concedido a las mujeres 

trabajadoras en torno al momento del nacimiento de un hijo, durante el 

embarazo y después del parto. Durante este período, se pueden identificar tres 

riesgos sociales:   

 Protección de la madre que da a luz: la falta de ingresos de la madre 

trabajadora incapacitada para trabajar debido al embarazo y al parto. 

 Cuidado del recién nacido75: la falta de ingresos de la madre trabajadora 

que se queda en casa para cuidar del recién nacido. 

 Asistencia sanitaria: los gastos específicos de asistencia sanitaria, 

relativos tanto a la madre que da a luz como al recién nacido. 

 

Reiterada jurisprudencia del Tribunal de Justicia de la Unión Europea (TJUE), 

la jurisprudencia Hofmann, reconoce la legitimidad de los Estados Miembros 

para proteger, a través de sus sistemas nacionales de permiso de maternidad, 
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 PIETERS, D. (2006), página 2. 
74

 PIETERS, D. (2006), página 35. 
75

 Desde un punto de vista médico, un recién nacido es un niño desde el momento del nacimiento hasta 
el 28º día de vida (consultado en diciembre de 2017 en https://medical-
dictionary.thefreedictionary.com/newborn). Sin embargo, el término recién nacido se utiliza en esta 
tesis en un sentido más amplio y se refiere a un hijo durante la primera etapa de su vida. 

https://medical-dictionary.thefreedictionary.com/newborn
https://medical-dictionary.thefreedictionary.com/newborn
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las necesidades de la mujer en un doble aspecto: la condición biológica de la 

mujer que da a luz como consecuencia del embarazo y del parto (protección de 

la madre que da a luz) y las especiales relaciones entre la madre y su recién 

nacido después del parto (cuidado del recién nacido)76. Sin embargo, el peso 

específico atribuido a estos dos riesgos sociales puede variar de un sistema a 

otro. Para estructurar el debate, se tendrán en cuenta por ahora dos enfoques 

de riesgo social sobre el permiso de maternidad: un enfoque “único”, que da 

preponderancia a la protección de la madre, y un enfoque combinado o mixto, 

que da una importancia similar a la protección de la madre y al cuidado del 

recién nacido. 

 

Las Directivas de la Unión Europea (UE) sobre el permiso de maternidad, a 

saber la Directiva sobre las Trabajadoras Embarazas (DTE) 92/8577 y la 

Directiva 2010/4178 −de aquí en adelante la Directiva sobre los Trabajadores 

Autónomos (DTA) 2010−, parecen adoptar un enfoque de riesgo social único 

(ERSU), ya que justifican el permiso de maternidad con base en la 

vulnerabilidad de las trabajadoras que dan a luz y proporcionan protección a 

estas trabajadoras durante su período de incapacidad laboral al garantizar el 

derecho a un permiso de maternidad de al menos 14 semanas. Dicho de otro 

modo, en estas Directivas la razón principal para proporcionar el permiso 

parece ser la protección de la incapacidad laboral de la trabajadora que da a 

luz debida al embarazo y al parto. 

 

Jurisprudencia reciente del TJUE se pregunta si el permiso de maternidad 

regulado por las Directivas de la UE es consistente con un ERSU –los asuntos 

                                                           
76 

Las sentencias más importantes son: TJE, 12 de julio de 1984, Hofmann/Barmer Ersatzkasse, asunto C-
184/83, ECLI:EU:C:1984:273; y TJE, 19 de septiembre de 2013, Betriu Montull, asunto C-5/12, 
ECLI:EU:C:2013:571. 
77

 Directiva 92/85/CEE del Consejo, de 19 de octubre de 1992, relativa a la aplicación de medidas para 
promover la mejora de la seguridad y de la salud en el trabajo de la trabajadora embarazada, que haya 
dado a luz o en período de lactancia (décima Directiva específica con arreglo al apartado 1 del artículo 
16 de la Directiva 89/391/CEE), OJ L 348, 28 de noviembre de 1992, 1. 
78

 Directiva 2010/41/UE del Parlamento Europeo y del Consejo, de 7 de julio de 2010 , sobre la 
aplicación del principio de igualdad de trato entre hombres y mujeres que ejercen una actividad 
autónoma, y por la que se deroga la Directiva 86/613/CEE del Consejo, OJ L 180, 15 de julio de 2010, 1. 
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C.D. y Z. sobre maternidad subrogada79− y colisiona con el principio de no 

discriminación por razón de sexo –los asuntos Roca Álvarez y Betriu Montull80.   

 

Los asuntos C.D. y Z. despertaron dudas sobre la consistencia del actual 

permiso de maternidad regulado por las Directivas de la UE con su (presunto) 

propio objetivo (la protección de la madre que da a luz). En ambos casos la 

pregunta era si, en caso de maternidad subrogada, la madre subrogante tenía 

derecho al permiso de maternidad regulado en la DTE. Los respectivos 

Abogados Generales (AGs) emitieron Opiniones diferentes. En C.D.81 la AG 

defendió una interpretación funcional y no biológico-monista de la Directiva82. 

Sostuvo que la madre subrogada, que, si bien gesta al bebé, no asume su 

cuidado tras el parto, sólo requiere la protección brindada a las trabajadoras 

embarazadas y a las que han dado a luz. En el caso de la madre intencional, 

que no ha estado embarazada, pero que ha asumido la custodia y, en su caso, 

también amamanta al lactante, la necesidad de protección rige a partir del 

nacimiento del niño83. Frente a esta opinión, el AG en Z.84 defendió una 

interpretación biológico-monista. Entendió que el objetivo de protección de las 

relaciones especiales que se establecen después del nacimiento entre la mujer 

y su hijo […] sólo puede entenderse en su contexto; como un corolario lógico 

del parto (y de la lactancia). En otro caso, si se diera a ese objetivo un 

significado independiente, no tendría sentido, a mi juicio, limitar el ámbito de la 

protección conferida por el artículo 8 de la Directiva 92/85 únicamente a las 

mujeres que han dado a luz, sino que debería cubrir también necesariamente a 

las madres adoptivas o incluso a cualquier otro progenitor que asumiera el 

cuidado pleno de su hijo recién nacido85. Finalmente, las sentencias de los dos 

asuntos siguieron la interpretación biológico-monista y declararon que la madre 

subrogante no tiene derecho al permiso de maternidad regulado por la DTE. 
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 TJE, 18 de marzo de 2014, C.D., asunto C-167/12, ECLI:EU:C:2014:169; y TJE, 18 de marzo de 2014, Z., 
asunto C-363/12, ECLI:EU:C:2014:159. 
80

 TJE, 30 de septiembre de 2010, Roca Álvarez, asunto C-104/09, ECLI:EU:C:2010:561; y TJE, 19 de 
septiembre de 2013, Betriu Montull, asunto C-5/12, ECLI:EU:C:2013:571. 
81

 Opinión AG Kokott 26 de septiembre de 2013, TJE, 18 de marzo de 2014, C.D., asunto C-167/12, 
ECLI:EU:C:2013:600. 
82

 Apartado 48. 
83

 Apartado 47. 
84

 Opinión AG Wahl 26 de septiembre de 2013, TJE, 18 de marzo de 2014, Z., asunto C-363/12, 
ECLI:EU:C:2013:604. 
85

 Apartado 47. 
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Aunque las sentencias respaldan un ERSU, la discrepancia previa entre las 

Opiniones de los AGs cuestiona la consistencia de este enfoque y los límites 

entre la protección de la madre y el cuidado del recién nacido.   

 

En los asuntos Roca Álvarez y Betriu Montull la colisión entre el principio de no 

discriminación por razón de sexo y el permiso de maternidad pasó a un primer 

plano. Respecto a esta colisión, hay que tener en cuenta la Directiva 

Refundición 2006/5486 [que sustituyó a la antigua Directiva de Igualdad de 

Trato (DIT) 76/20787], sobre igualdad de trato entre hombres y mujeres en 

asuntos de empleo, que establece en su artículo 28(1) [artículo 2(3) en la DIT] 

que las disposiciones relativas a la protección de la mujer, en particular referida 

al embarazo y la maternidad, no son contrarias al principio de igualdad de trato. 

En el asunto Hofmann88, que se remonta al año 1984, el Tribunal de Justicia 

Europeo (TJE)89 interpretó el artículo 2(3) de la DIT y sostuvo que el permiso 

de maternidad estaba incluido en esta disposición y que era legítimo proteger 

tanto la condición biológica de la madre como las especiales relaciones entre la 

mujer y su hijo durante el período que sigue al embarazo y al parto90.  

 

En el asunto Roca Álvarez el TJE afirmó que el establecimiento de requisitos 

diferentes para mujeres y hombres para tener derecho al permiso de lactancia 

español, que se concedía también en los casos de lactancia artificial, era 

discriminatorio para los hombres, ya que las situaciones de un trabajador y una 

trabajadora […] son comparables […] para cuidar de su hijo91. Por el contrario, 

en el asunto Betriu Montull, cuya sentencia fue emitida en 2013 (casi 30 años 
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 Directiva 2006/54/CE del Parlamento Europeo y del Consejo de 5 de julio de 2006, relativa a la 
aplicación del principio de igualdad de oportunidades e igualdad de trato entre hombres y mujeres en 
asuntos de empleo y ocupación (refundición), OJ L 204, 26 de julio de 2006, 23. 
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después de Hofmann), el Tribunal siguió una argumentación diferente en un 

litigio sobre la normativa española relativa al permiso de maternidad, que 

establece diferentes requisitos para mujeres y hombres en lo que respecta al 

segundo período del permiso de maternidad (las 10 semanas que siguen al 

período obligatorio para las mujeres de 6 semanas tras el parto). El AG92 

consideró que el asunto Betriu Montull era semejante al asunto Roca Álvarez y 

por lo tanto concluyó que la ley española era discriminatoria para los hombres. 

Argumentó que, a diferencia de las 6 semanas de permiso tras el parto, el 

permiso de diez semanas […] se concede a los trabajadores por su mera 

condición de progenitores del menor93. Frente a la opinión del AG, el Tribunal 

consideró, como en el asunto Hofmann, que la totalidad del período del 

permiso de maternidad (incluyendo el permiso de 10 semanas) entra dentro de 

la protección de la mujer, en particular referida al embarazo y la maternidad, y 

que por tanto no es contrario al principio de igualdad de trato. De nuevo, 

aunque el Tribunal no se desvió de la línea seguida en Hofmann, la 

discrepancia con el AG envió una señal sobre los límites entre la protección de 

la madre y el período de cuidados del permiso de maternidad y puso sobre la 

mesa otra vez desde 1984 la posible discriminación de los hombres en lo que 

respecta al período de cuidados del permiso. 

 

Estas cuatro sentencias lanzan una cuestión fundamental: ¿están poniendo las 

Directivas de la UE sobre el permiso de maternidad excesivo énfasis en la 

protección de la madre que da a luz e incluyendo por tanto períodos 

únicamente dedicados al cuidado del recién nacido? En caso afirmativo, surgen 

dos problemas. Estos problemas están relacionados con la perpetuación de la 

tradicional distribución de roles entre hombres y mujeres respecto al cuidado de 

los hijos. En primer lugar, el reconocimiento de un permiso de maternidad sólo 

para las madres que dan a luz, que en parte podría consagrarse únicamente al 

cuidado del recién nacido, facilita que la carga del cuidado de los niños recaiga 

sobre ellas, lo que a su vez podría tener consecuencias en sus perspectivas 

profesionales y salarios. En segundo lugar, podría haber problemas de 
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discriminación de los padres, hombres, en lo que respecta al período de 

cuidados del permiso de maternidad. Los padres podrían querer cuidar de sus 

bebés también y tener derecho a un período de permiso igual al no justificado 

por la protección de la madre que da a luz.  

 

 

Aunque esta investigación está centrada en la legislación sobre el permiso de 

maternidad, es importante estudiar, tanto a nivel de la UE como a nivel 

nacional, todos los permisos relacionados con los hijos para tener una 

perspectiva más amplia, incluyendo el permiso parental, el permiso de 

paternidad y el permiso de adopción. 

 

El permiso de maternidad está regulado por el Derecho de la UE, que 

establece estándares mínimos que todos los países de la UE tienen que 

respetar. De acuerdo con el mismo, el permiso de maternidad es un permiso 

retribuido otorgado a las madres trabajadoras. Está principalmente regulado en 

dos Directivas, una para empleadas por cuenta ajena y otra para trabajadoras 

autónomas:  

 La primera es la DTE, relativa a la protección de la trabajadora 

embarazada, que haya dado a luz o en período de lactancia, que 

proporciona un permiso de maternidad de como mínimo 14 semanas 

ininterrumpidas, distribuidas antes y/o después del parto, que debe 

incluir un período obligatorio de como mínimo 2 semanas, distribuidas 

antes y/o después del parto. 

 La segunda es la DTA 2010, relativa a la igualdad de trato en el trabajo 

autónomo. Esta Directiva proporciona un subsidio de maternidad durante 

por lo menos 14 semanas antes y/o después del parto. 

 

Aparte del permiso de maternidad, la UE también regula otro permiso 

relacionado con los hijos: el permiso parental. El permiso parental es un 

permiso no retribuido94 tanto de las madres como de los padres trabajadores, 
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 No obstante, los Estados Miembros pueden decidir retribuirlo. 
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que está regulado por la Directiva 2010/1895. Esta Directiva concede a cada 

empleado por cuenta ajena (padre o madre), tanto en caso de nacimiento como 

en caso de adopción de un hijo, un derecho individual a un permiso parental de 

al menos 4 meses (1 de ellos con carácter intransferible96) para poder cuidar 

del hijo hasta una edad determinada que deberán definir los Estados Miembros 

o los interlocutores sociales (que puede ser de hasta 8 años). 

 

También hay otros permisos relacionados con los hijos no regulados como tal 

por el Derecho de la UE97, a saber el permiso de adopción y el permiso de 

paternidad, lo cual significa que la concesión de estos derechos depende de los 

Estados Miembros. El primero es un derecho de los padres trabajadores, 

hombre o mujer, que ha de utilizarse después de la adopción de un hijo. El 

segundo es un permiso otorgado a los padres trabajadores, hombres, cuya 

duración a nivel nacional es alrededor de 2 semanas, normalmente después 

del nacimiento del hijo.  

 

Esta investigación se centrará en los padres trabajadores (ya sean empleados 

por cuenta ajena o trabajadores autónomos). A nivel nacional, sólo se tendrán 

en cuenta los derechos establecidos por ley a nivel estatal en el sector privado, 

quedando excluidos por tanto los convenios colectivos, las medidas regionales 

y los regímenes específicos del sector público.   

 

De los tres riesgos sociales identificados durante el embarazo y después del 

parto, sólo dos van a ser objeto de estudio: la protección de la madre que da a 

luz y el cuidado del recién nacido. Estos dos riesgos sociales están 

                                                           
95 Directiva 2010/18/UE del Consejo, de 8 de marzo de 2010 , por la que se aplica el Acuerdo marco 
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relacionados con una “falta de ingresos”98 y están directa y mutuamente 

conectados con la cuestión de la distribución del tiempo en el permiso de 

maternidad. Por el contrario, la necesidad de asistencia sanitaria está 

relacionada con “gastos específicos”99 y no está vinculada de ningún modo con 

el asunto de la asignación del tiempo. Por este motivo, este último riesgo social 

no será examinado en esta investigación. 

 

Para finalizar, aunque la polémica en la antigua y en la nueva jurisprudencia del 

TJUE se refiere a la discriminación por razón de género, otra persona distinta al 

padre podría ser víctima de discriminación en lo relativo al período de cuidados 

del permiso de maternidad (a saber, la madre que no da a luz en una pareja de 

lesbianas). Por esta razón y bajo el punto de vista de la cuestión principal de la 

investigación –enfoque único o enfoque multi-riesgo social (EMRS), ver más 

abajo−, este trabajo abarcará las posibles formas de discriminación de los 

progenitores que no dan a luz en general, sean hombres o mujeres (madre que 

da a luz frente al progenitor que no da a luz). 

 

 

El objetivo de esta tesis es profundizar en el marco legislativo de la UE sobre el 

permiso de maternidad y en los problemas prácticos que dicho marco parece 

crear en cuanto a la perpetuación de la tradicional distribución de roles entre 

hombres y mujeres respecto al cuidado del recién nacido. El título de esta tesis 

y la cuestión principal de la investigación (ver más abajo) se pregunta si un 

EMRS –distinto de los enfoques “único” y combinado definidos más arriba−, 

que separa claramente la protección de la madre que da a luz y el cuidado del 

recién nacido y aplica normas diferentes a cada riesgo social, podría ser 

adoptado por el Derecho de la UE. Debe quedar claro que el principal propósito 

de esta pregunta y de los distintos enfoques señalados es articular el debate y 

dar algo de estructura a la investigación realizada. Por lo tanto, el objetivo de 

esta tesis no es simplemente descubrir si un EMRS es mejor que un enfoque 
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 La falta de ingresos de la madre trabajadora incapacitada para trabajar debido al embarazo y al parto 
y que se queda en casa para cuidar del recién nacido. 
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 Los gastos específicos de asistencia sanitaria, relativos tanto a la madre que da a luz como al recién 
nacido. 
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“único” o combinado, sino fundamentalmente profundizar en el actual sistema 

de la UE, en sus posibles defectos y limitaciones y en posibles líneas de acción 

para el futuro.  
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2. ESTADO DE LA CUESTIÓN 
 

Algunos juristas se han preguntado si las Directivas de la UE sobre el permiso 

de maternidad adoptan un ERSU. GARRIGUES GIMÉNEZ, NÚÑEZ CORTÉS 

CONTRERAS y CEBRIÁN CARRILLO parecen reconocer de una manera 

explícita un ERSU: al referirse a la DTE, aseguran que “la perspectiva 

reguladora adoptada por esta Directiva se corresponde […] con el perfil 

estrictamente biológico o fisiológico de la situación de maternidad”100. Del 

mismo modo, CARACCIOLO DI TORELLA y FOUBERT admiten que la DTE 

“se centra en los meros aspectos físicos de la maternidad”101, aunque a la vez 

sostienen que en realidad sólo son necesarias de 6 a 8 semanas para que la 

madre biológica/gestacional se recupere físicamente del parto102 103. Por otro 

lado, otros autores parecen reconocer de una forma implícita un ERSU al 

criticar la duración (mínima) del permiso de maternidad. DUPATE recalca “que 

la duración mínima del permiso de maternidad en el Derecho de la CE es 14 

semanas, pese a que la opinión de los médicos es que una mujer sólo necesita 

de 6 a 8 semanas para recuperarse físicamente tras el parto”104. Algunos 

juristas van más allá en su crítica y revelan un (oculto) segundo riesgo social. 

FOUBERT e IMAMOVIĆ sostienen que el hecho de que sólo de 6 a 8 semanas 

sean necesarias para la recuperación física tras un parto normal “implica que 

las semanas restantes tienen como objetivo el cuidado del bebé y el vínculo 

afectivo con el mismo105”. Dicho de otra manera por FOUBERT, “el permiso de 

maternidad que sobrepasa las 6 a 8 semanas después del parto es en realidad 

un permiso parental encubierto”106. Finalmente, PRECHAL afirma que la DTE 

“ha ido más allá de las diferencias biológicas” partiendo del supuesto de que 
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 GARRIGUES GIMÉNEZ, A., NÚÑEZ CORTÉS CONTRERAS, P. y CEBRIÁN CARRILLO, A. (2007), página 
246. 
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 CARACCIOLO DI TORELLA y FOUBERT (2015), página 6. Ver también FOUBERT, P. (2017), página 251. 
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 FOUBERT, P. (2017), página 252. 
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los períodos de cuidado de los hijos tras el parto tienen que ser asignados sólo 

a la madre107. 

 

Se ha prestado también cierta atención a la perpetuación de la tradicional 

distribución de roles entre hombres y mujeres en lo que respecta al cuidado del 

recién nacido. BURRI es crítica con la jurisprudencia del TJE, que en términos 

generales “no ha contribuido a un reparto más equilibrado de las 

responsabilidades familiares entre hombres y mujeres”108. Según MILLS, “la 

decisión en Hofmann debilita el potencial de la Directiva de Igualdad de Trato 

para promover una auténtica igualdad de sexos. Podría involuntariamente 

perpetuar los estereotipos sobre cuáles deben ser los roles de las madres y los 

padres en la crianza de los hijos”109. De la misma forma, MCGLYNN aduce que 

“la jurisprudencia del Tribunal reproduce y de este modo legitima la ideología 

hegemónica de la maternidad”110. Afirma que “el objetivo del Derecho 

comunitario sobre la igualdad de sexos debería ser fomentar una diversidad de 

roles parentales y profesionales para mujeres y hombres, y no la ‘protección’, 

consolidación y legitimación de los roles actuales”111.   

 

También han sido objeto de estudio los efectos que la distribución tradicional 

de roles entre mujeres y hombres respecto al cuidado del recién nacido tiene 

para las mujeres en el mercado de trabajo. GARRIGUES GIMÉNEZ, NÚÑEZ 

CORTÉS CONTRERAS y CEBRIÁN CARRILLO piensan que “la prolongación 

del permiso (de maternidad) más allá de los límites razonables comprometerá 

las oportunidades profesionales de la trabajadora”112. MILLS llega a la 

conclusión de que la jurisprudencia del TJUE “podría en último término impedir, 

en lugar de promover, el movimiento europeo por la igualdad de sexos en el 

mundo del trabajo”113. De la misma manera, MCGLYNN asegura que “lejos de 

aliviar la discriminación de las mujeres, la jurisprudencia del Tribunal está 
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 BURRI, S. (2010), páginas 111-112. 
109

 MILLS, J. K. (1992), página 515. 
110

 MCGLYNN, C. (2000), página 43. 
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actualmente reforzando los postulados tradicionales que reprimen a las 

mujeres y explican su persistente situación de desventaja”114. Por último, 

NÚÑEZ-CORTÉS CONTRERAS afirma que “sin la participación del padre, no 

puede haber un reparto equilibrado de las responsabilidades familiares, lo que 

obviamente dificulta el acceso y, sobre todo, la permanencia de las mujeres en 

el mercado de trabajo”115. 

 

Los economistas han estudiado los efectos que, no sólo el permiso de 

maternidad, sino en general todos los permisos relacionados con los hijos 

(incluido el permiso parental, que es normalmente utilizado por las mujeres), 

tienen para las mujeres en el mercado de trabajo. Hay varios estudios, tanto a 

nivel internacional como a nivel nacional. Algunos de ellos se centran en los 

efectos de los permisos relacionados con los hijos116. Otros analizan también 

los efectos de otras políticas públicas, tales como los servicios de guardería o 

el trabajo a tiempo parcial117.  

 

En cuanto a la cuestión concreta de la discriminación de los hombres, los 

juristas han dado su opinión sobre el permiso de maternidad y lo que implica 

para los hombres (o en general para los progenitores que no dan a luz) en 

términos de igualdad. PRECHAL manifiesta abiertamente que “la Directiva 

sobre las Trabajadoras Embarazadas y su relación con la igualdad de trato es 

problemática”, dadas la interpretación extensiva que el TJE hace de la 

excepción del artículo 2(3) de la DIT y la DTE, que, en su opinión, no se ciñe a 

las verdaderas diferencias biológicas entre hombres y mujeres118. Más allá de 

las cuestiones de género, ROBEYNS afirma que “el padre y la otra madre 
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 MCGLYNN, C. (2000), página 44. 
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podrían con razón quejarse de una discriminación” en lo que atañe a la parte 

del permiso de maternidad que no está relacionada con el embarazo, el parto y 

la recuperación tras el parto119. De una forma más indulgente, WELDON-

JOHNS explica que la jurisprudencia Hofmann refuerza el concepto maternal 

de los cuidados y que, de este modo, el TJE margina el rol cuidador de los 

padres trabajadores en el período posterior al parto120. 

 

Algunos autores recalcan que hay un problema de límites entre el permiso de 

maternidad y el permiso parental. Por ejemplo, COSTELLO y DAVIES explican 

que “los derechos a un permiso de maternidad muy largo, a los cuales sólo las 

mujeres tienen acceso, podrían ser vistos como derechos que en el fondo 

incluyen una parte de permiso parental” y que “esto equivaldría entonces a una 

asignación discriminatoria del permiso parental”121. En la misma línea, según 

FOUBERT e IMAMOVIĆ, “vale con etiquetar un permiso largo como «permiso 

de maternidad» con arreglo a la DTE para apartarlo como un «permiso sólo 

para mujeres», sin importar el hecho de que el permiso pueda ir más allá de lo 

necesario desde el punto de vista de la seguridad y la salud122. Igualmente, 

WELDON-JOHNS, al comentar sobre la abandonada propuesta de Directiva 

por la que se modifica la DTE123, que incrementaba la duración mínima del 

permiso de maternidad de 14 a 18 semanas, afirmó que esta propuesta 

“debilita potencialmente la posición de los padres trabajadores y en general la 

crianza compartida de los hijos al permitir que el permiso parental se incorpore 

al permiso de maternidad”124. Por último, MILLS mantiene que debería 

distinguirse entre la capacidad de tener hijos y la aptitud para criarlos y opina 

que los permisos para el cuidado de los niños deberían “otorgarse a ambos 

padres por igual”125. 
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Otros autores han reconocido y criticado las diferencias entre los derechos de 

maternidad y paternidad. Por ejemplo, LEÓN asevera que la DTE es 

problemática desde una perspectiva de igualdad de género porque “las 

disposiciones sobre permisos en la Directiva son evidentemente asimétricas y 

refuerzan la presunción de que las madres deben ser las principales 

cuidadoras de los niños”126. Igualmente, CURRIE muestra hasta qué punto a 

nivel de la UE “el derecho a utilizar un período de permiso de maternidad está 

considerablemente más desarrollado y protegido que el derecho masculino 

equivalente a utilizar el permiso de paternidad”127. SUK subraya que el Derecho 

Europeo antidiscriminatorio no ha “invalidado las políticas que proporcionan 

mayores ventajas a la maternidad que a la paternidad128. DUPATE va más allá 

y sostiene claramente que al proteger la maternidad y no la paternidad el 

Derecho de la UE “viola el principio de igualdad de trato”129. 

  

En resumidas cuentas, el estado de la cuestión muestra que hay dos lagunas 

en la literatura jurídica que esta investigación tiene la intención de cubrir. La 

primera laguna es el enfoque de riesgo social de las Directivas de la UE sobre 

el permiso de maternidad. A pesar del reconocimiento explícito e implícito de 

un ERSU por algunos autores, el mundo del Derecho carece de un estudio en 

profundidad sobre el enfoque de riesgo social adoptado por las Directivas de la 

UE sobre el permiso de maternidad y sobre su consistencia. La segunda 

laguna tiene que ver con la posible discriminación de los hombres (y de un 

modo más general de los progenitores que no dan a luz). Nuevamente, a pesar 

de las reflexiones de algunos autores, se echa de menos un análisis en 

profundidad y sistemático sobre si el permiso de maternidad podría finalmente 

considerarse discriminatorio para los padres, hombres. Por último, falta un 

planteamiento multidisciplinar, que combine aspectos jurídicos (como la 

protección de riesgos sociales y la discriminación), evidencia médica (sobre el 

embarazo, el parto y el período posterior al nacimiento) y evidencia económica 

(sobre los efectos de los permisos relacionados con los hijos en el mercado de 

trabajo).  
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3. CUESTIONES DE LA INVESTIGACIÓN E HIPÓTESIS 

3.1. Cuestión principal e hipótesis  

 

En esta tesis la cuestión principal de la investigación es de tipo normativo: ¿en 

qué medida las Directivas de la UE sobre el permiso de maternidad deberían 

adoptar un EMRS, definido como aquél que separa claramente la protección de 

la madre que da a luz y el cuidado del recién nacido y aplica normas diferentes 

a cada riesgo social? 

 

La principal hipótesis es que, aunque las Directivas de la UE sobre el permiso 

de maternidad adoptan formalmente un ERSU, en realidad hacen demasiado 

hincapié en la protección de la madre que da a luz e incluyen por tanto 

períodos únicamente dedicados al cuidado del recién nacido. La inconsistencia 

de este enfoque ayudaría a perpetuar la tradicional distribución de roles entre 

padres y madres, lo cual a su vez tendría efectos perjudiciales para las mujeres 

en el mercado de trabajo y crearía problemas de discriminación para los 

padres. Se creará un marco multidisciplinar con el que evaluar esta hipótesis 

utilizando la información de cinco sub-cuestiones (ver más abajo). 

 

De la tipología de investigaciones interdisciplinares creada por VAN KLINK y 

TAEKEMA, este trabajo será clasificado como una investigación multidisciplinar 

"auxiliar”. En este tipo de investigación legal “el investigador jurídico define un 

problema, que no es capaz de resolver sólo con métodos legales, con lo que es 

necesario obtener información de otra disciplina”130. 

3.2. Sub-cuestiones  

 

Para responder a la cuestión principal de la investigación, se abordarán cinco 

sub-cuestiones:  

1) ¿Cuál es el actual marco legislativo de la UE sobre el permiso de 

maternidad? (descriptiva) 

2) ¿Cuál es el enfoque de riesgo social adoptado por las Directivas de la 

UE sobre el permiso de maternidad? (explicativa) 

                                                           
130

 VAN KLINK B. y TAEKEMA S. en VAN KLINK B. y TAEKEMA S. (eds.) (2011), página 11. 
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3) ¿En qué medida las Directivas de la UE sobre el permiso de maternidad 

siguen un enfoque de riesgo social consistente? (evaluativa) 

4) ¿En qué medida las Directivas de la UE sobre el permiso de maternidad 

conllevan efectos perjudiciales para las mujeres en el mercado de 

trabajo? (evaluativa) 

5) ¿En qué medida las Directivas de la UE sobre el permiso de maternidad 

son compatibles con el principio de igualdad de trato entre la madre que 

da a luz y el progenitor que no da a luz? (evaluativa) 
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4. INFORMACIÓN Y METODOLOGÍA 

4.1. Sub-cuestión primera   

 

La primera y preliminar sub-cuestión de la investigación es: ¿cuál es el actual 

marco legislativo de la UE sobre el permiso de maternidad? Esta pregunta es 

esencial para el conjunto de la tesis. Una revisión crítica de cualquier norma 

requiere un conocimiento detallado de esa norma, sin el cual ningún tipo de 

sugerencia o recomendación es razonable.  

 

Para responder a esta pregunta, se estudiará el Derecho primario y derivado de 

la UE y la jurisprudencia correspondiente del TJE sobre el permiso de 

maternidad –y de una manera más general sobre los permisos relacionados 

con los hijos. El Derecho derivado incluye principalmente la DTE y la DTA 2010 

(que sustituye a la Directiva 86/613131), en cuanto al permiso de maternidad, y 

la Directiva 2010/18 (que sustituye a la Directiva 96/34132), en cuanto al 

permiso parental. Hay una amplia jurisprudencia sobre estas Directivas. 

Además, es importante estudiar las Directivas sobre igualdad de trato entre 

hombres y mujeres en el ámbito del empleo y la protección social, en concreto 

la Directiva Refundición 2006/54 (que sustituye a la Directiva 76/207), y el gran 

número de sentencias del TJE sobre discriminación de género debida al 

embarazo y al permiso de maternidad.   

4.2. Sub-cuestión segunda   

 

La segunda sub-cuestión es: ¿cuál es el enfoque de riesgo social adoptado por 

las Directivas de la UE sobre el permiso de maternidad? Esto se estudiará para 

ver si siguen en efecto un ERSU. 

 

Como ni la DTE ni la DTA 2010 mencionan explícitamente su enfoque de 

riesgo social, varios criterios serán analizados para tratar de desvelarlo. Estos 

                                                           
131

 Directiva 86/613/CEE del Consejo de 11 de diciembre de 1986 relativa a la aplicación del principio de 
igualdad de trato entre hombres y mujeres que ejerzan una actividad autónoma, incluidas las 
actividades agrícolas, así como sobre la protección de la maternidad, OJ L 359, 19 de diciembre de 1986, 
56. 
132 Directiva 96/34/CE del Consejo de 3 de junio de 1996 relativa al Acuerdo marco sobre el permiso 
parental celebrado por la UNICE, el CEEP y la CES, OJ L 145, 19 de junio de 1996, 4. 
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criterios incluyen algunos rasgos importantes del permiso de maternidad, pero 

también un marco más amplio que incluye el contexto en el que el permiso de 

maternidad es creado y su motivación. Los cinco criterios que van a ser objeto 

de estudio son los siguientes: primero, el contexto en el que se regula el 

permiso de maternidad, para entender mejor su naturaleza; segundo, la 

motivación del permiso de maternidad, que será crucial para comprender las 

razones de fondo que llevan a conceder este permiso; tercero, la titularidad del 

permiso de maternidad, para ver qué personas pueden beneficiarse del mismo; 

cuarto, la utilización del permiso, para ver si es rígida o flexible, lo cual a su vez 

puede dar una idea de los intereses protegidos por el permiso de maternidad; y 

quinto, las variaciones en la duración del permiso, lo cual puede revelar nuevas 

finalidades más allá de la protección de la madre que da a luz. Estos cinco 

criterios, tomados en conjunto, ayudarán a distinguir el enfoque de riesgo social 

adoptado en las Directivas de la UE sobre el permiso de maternidad. Cuando 

se revisen estos criterios, se examinarán los antecedentes legislativos de las 

Directivas, las propias Directivas y la jurisprudencia del TJE que las interpreta. 

4.3. Sub-cuestión tercera   

 

La tercera sub-cuestión es: ¿en qué medida las Directivas de la UE sobre el 

permiso de maternidad siguen un enfoque de riesgo social consistente? Una 

respuesta a esta pregunta es clave para ver si realmente las Directivas de la 

UE están haciendo demasiado hincapié en la protección de la madre que da a 

luz. 

 

El asunto de la consistencia será abordado desde un triple punto de vista: 

consistencia médica, consistencia legal interna y consistencia legal externa. Lo 

primero de todo, desde un punto de vista médico, se examinará la consistencia 

entre el enfoque de riesgo social de las Directivas de la UE sobre el permiso de 

maternidad y la literatura médica. Para ello, se investigará desde una 

perspectiva médica la duración de la incapacidad laboral de la madre que da a 

luz debida al embarazo y al parto. El segundo punto de vista evaluará la 

coherencia lógica entre los distintos elementos legislativos del permiso de 

maternidad, teniendo en cuenta exclusivamente el Derecho de la UE y la 
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jurisprudencia del TJUE, incluidos los asuntos C.D. y Z. sobre maternidad 

subrogada arriba mencionados. En tercer lugar, desde un punto de vista legal 

externo, se escrutará la coherencia lógica entre la DTE y la DTA 2010 y su 

transposición en los Estados Miembros.  

 

Con respecto a la consistencia legal externa, se llevará a cabo un estudio 

comparativo. DANNEMANN propone varias finalidades de las investigaciones 

legales comparativas133. El objetivo de este estudio comparativo es 

“comprender el derecho”, es decir, conocer mejor y profundizar sobre la 

normativa actual del permiso de maternidad en varios Estados Miembros de la 

UE para ver hasta qué punto es coherente con la perspectiva de riesgo social 

seguida por las Directivas de la UE sobre el permiso de maternidad. Por lo 

tanto, la comparación adoptará un enfoque funcional ya que la idea es 

examinar cómo el derecho de varios países aborda el mismo asunto. Al 

comparar los sistemas de permiso de maternidad en varios Estados Miembros 

de la UE representativos, será posible sacar algunas conclusiones generales 

sobre la coherencia externa del enfoque de riesgo social de la UE.      

 

Siguiendo a BLUM, KOSLOWSKI y MOSS134, hay dos planteamientos en la 

política del permiso de maternidad:  

 El planteamiento tradicional: este es el más extendido. El permiso de 

maternidad es sólo para las mujeres, está vinculado al embarazo, al 

parto y a los primeros meses de maternidad y es tratado como una 

medida de salud y bienestar.  

 El nuevo planteamiento: un alejamiento de la idea tradicional del permiso 

de maternidad, que se puede dividir en dos. 

o Hacia un permiso para mujeres relacionado con el nacimiento, 

pero que se puede transferir por norma (sin que se den 

circunstancias excepcionales como la muerte o una enfermedad 

grave de la madre), al menos en parte, a los padres.  

o Hacia la sustitución completa del permiso de maternidad por un 

permiso parental genérico, que habitualmente cuenta con 

                                                           
133

 DANNEMANN, G., en ZIMMERMANN, R. y REIMANN, M. (eds.) (2006), páginas 401-406.  
134

 BLUM, S., KOSLOWSKI, A., y MOSS, P. (eds.) (2017), páginas 8-9. 
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períodos designados “sólo para las madres” y “sólo para los 

padres”. 

 

ODERKERK defiende un método relacionado con el contexto a la hora de 

escoger sistemas jurídicos y afirma que “al seleccionar sistemas legales, los 

factores contextuales más importantes son el tema y el objetivo del estudio 

jurídico comparativo”135. En esta investigación, el tema es el permiso de 

maternidad y el objetivo es el tratamiento de la protección de la madre que da a 

luz y de la protección del recién nacido en los regímenes de permiso de 

maternidad. En este sentido, la clasificación de BLUM, KOSLOWSKI y MOSS 

muestra las diferentes filosofías para lidiar con esas dos realidades: el 

planteamiento tradicional parece dar más importancia a la protección de la 

madre, mientras que el nuevo planteamiento, al tomar en cuenta también a los 

padres, hombres, pone más énfasis en el cuidado del hijo. Por consiguiente, se 

escogerán dos Estados de cada grupo, tratando de abarcar permisos de 

maternidad de corta y también de larga duración. La duración del permiso 

podría influir en el reconocimiento y el tratamiento de los dos riesgos sociales. 

Sistemas con períodos más largos podrían prestar más atención al cuidado del 

recién nacido. 

 

Los sistemas nacionales seleccionados en esta investigación son:  

 Del planteamiento tradicional136: Bélgica (permiso de maternidad corto: 

15 semanas) e Irlanda (permiso de maternidad largo: 42 semanas) 

 Del nuevo planteamiento, primer subgrupo137: España (permiso de 

maternidad corto: 16 semanas) y el Reino Unido (permiso de maternidad 

largo: 52 semanas) 

 Del nuevo planteamiento, segundo subgrupo138: Suecia y Portugal. 

 

                                                           
135

 ODERKERK, M. (2001), página 311. 
136

 En el momento de selección de los países, enero de 2015, los siguientes países podían incluirse en 
este grupo: Austria, Bélgica, Chipre, Dinamarca, Estonia, Finlandia, Francia, Alemania, Grecia, Hungría, 
Irlanda, Italia, Letonia, Lituania, Luxemburgo, Malta, los Países Bajos, Eslovaquia y Eslovenia. 
137

 En el momento de selección de los países, enero de 2015, los siguientes países podían incluirse en 
este subgrupo: Bulgaria, Croacia, la República Checa, Polonia, Rumanía, España y el Reino Unido. 
138

 Sólo Portugal y Suecia estaban incluidos en este subgrupo en el momento de selección de los países, 
enero de 2015. 
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Para llegar a familiarizarse con los sistemas de permiso de maternidad (y más 

en general de permisos relacionados con los hijos) de estos países, se 

estudiará una fuente de información actualizada y fiable: la revisión anual de la 

Red Internacional de Políticas & Investigación sobre Permisos. La Revisión de 

2017 incluye informes nacionales de 42 países, incluyendo los 6 países 

comprendidos en esta investigación, que hacen una referencia explícita a los 

autores que los escribieron. Para comprobar esta información, se analizarán la 

base de datos de la UE MISSOC (siglas en inglés de Sistema de Información 

Mutua sobre Protección Social), así como los informes pertinentes de la 

Comisión Europea139. Además de esta información, se examinarán las fuentes 

primarias de derecho y otros documentos oficiales. Por último, se consultará a 

expertos del país en cuestión140 para preguntar por cualquier posible 

información adicional relevante y para asegurarse de que las averiguaciones 

finales son correctas.   

 

Además de sus características básicas, hay algunos aspectos específicos de 

los sistemas nacionales que serán objeto de revisión, tanto para trabajadores 

por cuenta ajena como para trabajadores autónomos, a saber el contexto en el 

que se regula el permiso de maternidad, la motivación del permiso, las 

personas que tienen derecho al mismo, la utilización del permiso y las posibles 

variaciones en la duración del permiso. Estos aspectos se corresponden con 

los criterios a utilizar para el análisis del enfoque de riesgo social de las 

Directivas de la UE sobre el permiso de maternidad. Al comparar los mismos 

elementos del permiso de maternidad, será posible averiguar la (in)consistencia 

entre el enfoque seguido por los sistemas nacionales y la perspectiva de riesgo 

social adoptada por las Directivas de la UE sobre el permiso de maternidad. No 

se analizarán otros aspectos del permiso de maternidad, salvo un breve apunte 
                                                           
139

 BURRI, S. y VAN EIJKEN, H. (2014); MASSELOT, A., CARACCIOLO DI TORELLA, E. y BURRI, S. (2013); y 
PALMA RAMALHO, M. do R., FOUBERT, P. y BURRI, S. (2015). 
140

 Se utilizará la red de autores de la Red Internacional de Políticas & Investigación sobre Permisos y 
también se podría consultar a otros posibles expertos. Los siguientes expertos fueron consultados (con 
una C aquellos que aportaron comentarios): Laura MERLA (C) y Paul SCHOUKENS (C) de Bélgica; Mary 
DALY, Tony FAHEY (C), Mel COUSINS  y Lucy-Ann BUCKLEY de Irlanda; Irene LAPUERTA (C) y Borja 
SUÁREZ CORUJO (C) de España; Margaret O’BRIEN , Eugenia CARACCIOLO DI TORELLA  y Mark BUTLER 
(C) del Reino Unido; Ann-Zofie DUVANDER (C), Helen HERIKSSON (C), Christina BERGQVIST, Marie 
JAKOBSSON RANDERS (C)  y Katarina HYLTÉN-CAVALLIUS (C) de Suecia; Karin WALL, Maria das Dores 
GUERREIRO , Ana FERREIRA REIS (C), Cristina LOBO FERREIRA (C), Fernando RIBEIRO MENDES  y Álvaro 
OLIVEIRA (C) de Portugal. Quiero expresar mi gratitud a todos los expertos por sus valiosos comentarios. 

http://uam.summon.serialssolutions.com/search?s.dym=false&s.q=Author%3A%22Velasco+Portero%2C+Mar%C3%ADa+Teresa%22
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sobre el mantenimiento de ingresos durante el permiso de maternidad cuando 

se presenten las características básicas del permiso. Por consiguiente, no se 

mencionarán otras garantías del permiso de maternidad (mantenimiento de 

otros derechos laborales y la prohibición de despido) ni tampoco los requisitos 

para tener derecho al permiso de maternidad o al mantenimiento de ingresos. 

 

Además, para tener una visión más amplia de los sistemas nacionales, se 

presentará un resumen de otros permisos relacionados con los hijos, esto es el 

permiso de paternidad, el permiso de adopción y el permiso parental. Un 

contexto legal más amplio contribuirá a una mejor comprensión de los sistemas 

nacionales de permiso de maternidad. Quedarán excluidos del ámbito de este 

estudio comparativo otros permisos, tales como los de riesgo durante el 

embarazo o durante la lactancia natural o los dedicados al cuidado de hijos 

enfermos. Igualmente, quedarán excluidas otras medidas sociales, como los 

servicios de guardería o las prestaciones familiares.   

 

Para toda la legislación nacional, la atención se centrará en los derechos a los 

permisos de maternidad, de paternidad, de adopción y parental en vigor. Por 

tanto, en este estudio comparativo no se hará mención al uso de estos 

derechos. Es más, sólo se estudiarán los derechos establecidos por ley en el 

sector privado a nivel nacional, quedando excluidos los regímenes específicos 

del sector público y otros posibles derechos en el sector privado, ya sean 

reconocidos por los convenios colectivos o por medidas regionales. Se 

excluyen estos últimos regímenes y derechos porque son demasiado 

numerosos y diversos.   

 

En definitiva, el objetivo de este estudio es llegar a conocer si los sistemas 

nacionales de permiso de maternidad son coherentes con el enfoque de riesgo 

social de las Directivas de la UE sobre el permiso de maternidad. El ámbito de 

este estudio comparativo (algunos rasgos específicos de los derechos en vigor 

establecidos por ley en el sector privado a nivel nacional) parece lo 

suficientemente amplio como para profundizar en esta cuestión. 
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Por último, aunque las Directivas de la UE sobre el permiso de maternidad son 

el patrón de comparación, es importante dejar claro que el propósito de este 

estudio comparativo no es evaluar la transposición de estas Directivas en el 

Derecho nacional, sino el examen de la consistencia legal externa del enfoque 

de riesgo social de las Directivas.  

4.4. Sub-cuestión cuarta   

 

La cuarta sub-cuestión es: ¿en qué medida las Directivas de la UE sobre el 

permiso de maternidad conllevan efectos perjudiciales para las mujeres en el 

mercado de trabajo? Tal y como se ha explicado antes, uno de los problemas 

del excesivo énfasis en la protección de la madre que da a luz podría ser la 

perpetuación de la tradicional distribución de roles entre hombres y mujeres 

con respecto al cuidado de los hijos. A su vez, esto podría tener un impacto en 

las perspectivas profesionales y los salarios de las mujeres.   

 

Se acometerá una revisión de la literatura económica para ver hasta qué punto 

el permiso de maternidad (y en términos más generales los permisos 

relacionados con los hijos) conlleva en efecto consecuencias perjudiciales para 

las mujeres en el mercado de trabajo, tanto en términos de participación en el 

mercado laboral como en términos de niveles salariales. Por un lado, esta 

revisión incluirá la teoría económica sobre los mercados de trabajo y los 

efectos que previsiblemente los permisos relacionados con los hijos tienen para 

las mujeres en el mercado laboral. Estos permisos, que son tomados 

principalmente por mujeres, podrían afectar a las curvas de demanda y de 

oferta de las mujeres en el mercado de trabajo, y por consiguiente, a sus tasas 

de empleo y salarios. Se estudiarán diferentes factores, tales como el 

incremento en los costes del empleador que tiene que sustituir al trabajador de 

permiso, la posible reducción de la productividad laboral del trabajador de 

permiso y el potencial incentivo de las mujeres que podrían tener derecho a los 

permisos para participar en el mercado laboral. Por otro lado, abarcará estudios 

empíricos para ver los efectos observados de los permisos relacionados con 

los hijos en las tasas de empleo y los salarios de las mujeres. Aquí se 

abordarán tanto estudios internacionales como estudios a nivel nacional. 
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4.5. Sub-cuestión quinta   

 

La quinta sub-cuestión es: ¿en qué medida las Directivas de la UE sobre el 

permiso de maternidad son compatibles con el principio de igualdad de trato 

entre la madre que da a luz y el progenitor que no da a luz? Como se comentó 

anteriormente, otro problema que puede traer consigo la perpetuación de la 

tradicional distribución de roles entre hombres y mujeres con respecto al 

cuidado de los hijos es la discriminación de los padres (y en general de los 

progenitores que no dan a luz, sean hombres o mujeres) que quieren que se 

les asigne un período de permiso similar al otorgado a la madre que da a luz 

mediante el permiso de maternidad y que no se justifica en la protección de la 

madre. 

 

Antes que nada, se analizarán las Directivas de la UE sobre igualdad de trato 

entre hombres y mujeres, en particular la Directiva Refundición 2006/54 sobre 

asuntos de empleo y la Directiva 79/7 sobre regímenes legales de seguridad 

social141. Se prestará especial atención a la jurisprudencia del TJE sobre la 

posible discriminación de los hombres relacionada con los permisos 

relacionados con los hijos, incluyendo los asuntos Roca Álvarez y Betriu 

Montull previamente comentados. 

 

También se estudiará el Convenio Europeo de Derechos Humanos (CEDH) y la 

correspondiente jurisprudencia del Tribunal Europeo de Derechos Humanos 

(TEDH), dadas las conexiones entre el CEDH y el Derecho de la UE. El 

principio de no discriminación del artículo 14 del CEDH, en combinación con el 

derecho al respeto a la vida privada y familiar del artículo 8 del CEDH, permite 

al TEDH examinar los casos de discriminación de los progenitores que no dan 

a luz relacionada con los permisos relacionados con los hijos.  

 

Una vez descrita la jurisprudencia del TJE y del TEDH, se analizará de una 

forma detallada y sistemática si el permiso de maternidad puede finalmente 

                                                           
141

 Directiva 79/7/CEE del Consejo, de 19 de diciembre de 1978, relativa a la aplicación progresiva del 
principio de igualdad de trato entre hombres y mujeres en materia de seguridad social, OJ L 6, 10 de 
enero de 1979, 24. 
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considerarse discriminatorio para los padres, hombres, mediante la revisión de 

los elementos clave abordados por el TJE en un caso de discriminación directa 

por razón de sexo, a saber la comparabilidad de las situaciones de hombres y 

mujeres, el alcance de la excepción del embarazo y la maternidad del artículo 

28(1) de la Directiva Refundición 2006/54 [artículo 2(3) en la DIT 76/207] y la 

acción positiva. Se prestará atención a la posibilidad de que las Directivas de la 

UE sobre el permiso de maternidad sean revisadas por el TJE mediante la 

Carta de Derechos Fundamentales de la UE (CDFUE), que reconoce en el 

artículo 21(1) el derecho fundamental a la no discriminación y en el artículo 23 

el derecho fundamental a la igualdad de trato entre hombres y mujeres. Merece 

la pena considerar esta posibilidad de manera especial tras la sentencia en 

Test-Achats142, donde el TJE declaró que una disposición de la Directiva 

2004/113143 era incompatible con los artículos 21 y 23 de la CDFUE. 

4.6. Cronología 
 

La propuesta doctoral fue preparada durante el año académico 2013/2014 y 

aprobada por el Comité Doctoral de la Facultad de Derecho (KU Leuven) en 

enero de 2015. La tesis doctoral se elaboró durante los años académicos 

2014/2015-2017/2018 y se terminó en noviembre de 2018. No obstante, la 

información incluida en esta tesis sólo abarca el período que va hasta el 15 de 

abril de 2018144. Esta información comprende el Derecho de la UE, la 

jurisprudencia del TJUE, la jurisprudencia del TEDH, la legislación nacional y la 

bibliografía relacionada con los temas tratados en esta investigación. 

 

  

                                                           
142

 TJE, 1 de marzo de 2011, Association Belge des Consommateurs Test-Achats y otros, asunto C-
236/09, ECLI:EU:C:2011:100. 
143 Directiva del Consejo 2004/113/CE, de 13 de diciembre de 2004, por la que se aplica el principio de 

igualdad de trato entre hombres y mujeres al acceso a bienes y servicios y su suministro, OJ L 373, 21 de 

diciembre de 2004, 37. 
144

 A excepción del Documento de Trabajo sobre la Aplicación de la Carta de Derechos Fundamentales 
de la UE en 2017 (4 de junio de 2018). 
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5. ESTRUCTURA DE LA TESIS 
 

La tesis se dividirá en cinco partes. La parte I abordará la primera sub-cuestión 

de la investigación y tratará de ofrecer una clara descripción del marco 

legislativo de la UE sobre el permiso de maternidad. La parte II responderá a la 

sub-cuestiones segunda y tercera: el enfoque de riesgo social adoptado por las 

Directivas de la UE sobre el permiso de maternidad y su consistencia. La parte 

III abordará la cuarta sub-cuestión de la investigación sobre los efectos 

perjudiciales que las Directivas de la UE sobre el permiso de maternidad 

podrían acarrear para las mujeres en el mercado laboral. La parte IV tratará la 

quinta sub-cuestión sobre el problema de discriminación de los padres (y de los 

progenitores que no dan a luz en general, hombres o mujeres) con respecto al 

período de cuidados del permiso de maternidad. Finalmente, la parte V se 

dedicará al resumen de los resultados y las conclusiones de la tesis, incluyendo 

la respuesta a la cuestión principal de la investigación sobre si las Directivas de 

la UE sobre el permiso de maternidad deberían adoptar un EMRS. 
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PART I. EU LEGISLATIVE FRAMEWORK ON MATERNITY LEAVE 

1. INTRODUCTION 
 

Before tackling the main research question and sub-questions two to five, an 

answer must be given to the introductory first research sub-question: what is the 

current EU legislative framework on maternity leave? This introductory part tries 

to give an answer to this first sub-question.  

 

The objective of this part is to give a clear picture of the EU legislative 

framework on maternity leave. The insights from this study are essential for the 

whole PhD, both globally and for each research sub-question. First of all, a 

critical examination of any piece of legislation requires a profound 

understanding of the legislation itself. In the second place, with regard to the 

second sub-question, the broader picture of EU Law on maternity leave will 

contribute to understand the context and content of the specific EU Directives 

on maternity leave, which in turn will facilitate the study of their social risk 

approach. Thirdly, as for the third sub-question, not only will this part help to 

learn about the possible internal inconsistencies of the EU Directives on 

maternity leave (internal legal consistency), but also about the consistency 

between these Directives and the national systems of maternity leave (external 

consistency), given that the EU Law represents the minimum floor on which 

Member States build their national legislations. Finally, this part will contribute to 

a better analysis of the fifth sub-question on discrimination issues since, as it 

will be seen further on, the EU Directives on equal treatment between men and 

women are also an important element of the EU legislative framework on 

maternity leave.  

 

Apart from maternity leave, it is also important to study other child-related 

leaves to have a broader picture, such as paternity leave, adoption leave and 

parental leave, even more at the present moment when “the distinction between 

these types of leave is beginning to blur in some countries, leading to the 
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emergence of a single, generic parental leave entitlement”145. Therefore, EU 

legislation on other child-related leaves will also be analysed. 

 

This part I is divided into three sections, including this first introductory section. 

In the second section EU Law on maternity leave will be presented. The third 

one will cover EU legislation on other child-related leaves.  

 

Before moving to the second section, it is worth making some preliminary 

remarks, common to the different sections. First of all, this part is only about EU 

Law. This means that national legislations will not be analysed here. Secondly, 

within EU Law only legally binding measures, the so-called hard law, will be 

studied. Therefore, neither the so-called soft law, such as Conclusions and 

Recommendations146, nor non-legal cooperation methods, such as the Open 

Method of Coordination, will be examined. Finally, when studying the different 

Directives, a chronological order will be followed, from the first Directive until the 

one now in force.    
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 BLUM, S., KOSLOWSKI, A., and MOSS, P. (eds.) (2017), page 5. 
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 For instance, Council recommendation 92/241/EEC of 31 March 1992 on child care, OJ L 123, 8 May 
1992, 16, and Resolution of the Council and of the Ministers for Employment and Social Policy, meeting 
within the Council of 29 June 2000, on the balanced participation of women and men in family and 
working life, OJ C 218, 31 July 2000, 5. 
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2. EU LAW ON MATERNITY LEAVE  
 

Maternity leave is recognised as a fundamental right in the CFREU147, which 

has the same legal value as the Treaties148 since the entry into force of the 

Treaty of Lisbon. The Charter recognises in its Article 33(2) the right to paid 

maternity leave. However, the Charter does not extend the field of application of 

Union law beyond the powers of the Union or establish any new power or task 

for the Union, or modify powers and tasks as defined in the Treaties149. In other 

words, the EU does not rely on a new legal base to regulate the right to 

maternity leave. As a matter of fact, EU Primary Law has never contained a 

specific legal base to do it. For this reason, the EU legislature had to utilise 

residual150 and indirect legal bases151 to pass Directives on maternity leave. 

 

Two (substantive) Directives currently regulate maternity leave: Directive 92/85 

−the so-called PrWD−, applicable to employees, and Directive 2010/41 

(replacing Directive 86/613152) −the SED 2010−, relevant for independent 

workers. These Directives set minimum requirements in the sense of Article 

153(2)(b) of the Treaty on the Functioning of the EU (TFEU)153. For example, 

they establish a minimum period of maternity leave (14 weeks) or a minimum 

amount of maternity benefit. These Directives belong to the harmonisation 

techniques, which “effectively change national legislation in order to bring these 

closer to each other, or to make them ‘converge’”154.  
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 Charter of Fundamental Rights of the European Union (CFREU), OJ C 326, 26 October 2012, 391. 
148

 Article 6(1) of the Treaty on European Union (TEU), OJ C 326, 26 October 2012, 13. 
149

 Article 51(2) of the CFREU. 
150

 Current Articles 114 and 352 of the Treaty on the Functioning of the European Union (TFEU), OJ C 
326, 26 October 2012, 47. 
151

 Current Articles 153 (safety and health at work) and 157(3) TFEU (equal treatment between men and 
women in employment and occupation).  
152

 Council Directive 86/613/EEC of 11 December 1986, on the application of the principle of equal 
treatment between men and women engaged in an activity, including agriculture, in a self-employed 
capacity, and on the protection of self-employed women during pregnancy and motherhood, OJ L 359, 
19 December 1986, 56. 
153

 2. To this end the European Parliament and the Council: (b) may adopt, in the fields referred to in 
paragraph 1(a) to (i), by means of directives, minimum requirements for gradual implementation, having 
regard to the conditions and technical rules obtaining in each of the Member States. Such directives shall 
avoid imposing administrative, financial and legal constraints in a way which would hold back the 
creation and development of small and medium-sized undertakings. 
154

 SCHOUKENS, P., VANSTEENKISTE, S. and MONSEREZ, L. (2011), page 14. 
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In the late 70’s and the 80’s, long before the substantive Directives on maternity 

leave were passed, the Directives on equal treatment between men and women 

in the field of employment and social protection (other than the self-employment 

Directives), mainly the so-called ETD 76/207155 (currently integrated in the 

Recast Directive 2006/54156), were the only instruments that regulated, albeit in 

an indirect way, maternity leave at EU level. Whereas the substantive Directives 

regulate positive rights to maternity leave, the Directives on equal treatment 

adopted a negative or defensive approach. The protection of pregnancy and 

maternity was seen as a legitimate exception to the principle of equal treatment, 

where the ECJ soon included maternity leave. At the same time, the ECJ 

precluded any less favourable treatment to women due to pregnancy or 

maternity leave, advancing some of the guarantees later on recognised by the 

PrWD, such as the prohibition of dismissal from the beginning of pregnancy 

until the end of maternity leave.  

 

However, the approval of the (substantive) Directives on maternity leave does 

not mean that the Directives on equal treatment have become worthless. On the 

contrary, these Directives are still an indirect but important part of the maternity 

leave legislative framework. This is recognised by the legal scholars. In the 

words of BARNARD, “the adoption of the Pregnant Workers Directive 92/85, 

with its specific provisions dealing with pregnant workers not dependent on the 

anti-discrimination model, was a positive step. Nevertheless, the PrWD does 

not exhaustively regulate the whole area of the treatment of pregnant women 

and women on maternity leave. There is therefore still a role for the Equal 

Treatment Directive/Sex Equality Directive 2006/54”157. In the same vein, 

FREDMAN claims that “both specific rights and the broad anti-discrimination 

principle have a role to play”158. Finally, DAVIES argues that “even today, 
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 Council Directive 76/207/EEC of 9 February 1976, on the implementation of the principle of equal 
treatment for men' and women as regards access to employment, vocational training and promotion, 
and working conditions, OJ L 39, 14 February 1976, 40. 
156 Directive 2006/54/EC of the European Parliament and of the Council of 5 July 2006, on the 

implementation of the principle of equal opportunities and equal treatment of men and women in 
matters of employment and occupation (recast), OJ L 204, 26 July 2006, 23. 
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 BARNARD, C. (2012), page 403. 
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 FREDMAN, S. (1992), page 134. 
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equality law remains relevant because the PrWD does not deal 

comprehensively with the issues”159. 

 

In sum, there are two realms of protection of pregnancy and maternity leave: 

the substantive Directives on maternity leave and the Directives on equal 

treatment between men and women. Nonetheless, all of them are somehow 

interconnected, acting or seeming to act as a coherent block. Concerning the 

PrWD, the whole of this Directive is considered to be itself an exception to the 

principle of equal treatment. Indeed, according to recital 9 of the PrWD, the 

protection of the safety and health of pregnant workers, workers who have 

recently given birth or workers who are breastfeeding should not work to the 

detriment of Directives concerning equal treatment for men and women. 

Likewise, Article 28(2) of the Recast Directive 2006/54 states that this Directive 

shall be without prejudice to the provisions of the PrWD. Regarding the SED 

2010, the specific maternity allowance provision is already recognised in a 

Directive on equal treatment (equal treatment between men and women 

engaged in an activity in a self-employed capacity). Belonging to the same 

Directive, in principle, the maternity allowance provision (Article 8) and the 

provision on the principle of equal treatment (Article 4) are in harmony. 

 

This section is divided into three sub-sections. The first two sub-sections will 

review the substantive Directives on maternity leave: the PrWD, related to 

employees, and the Directives on equal treatment for the self-employed 

(2010/41 and its predecessor 86/613), respectively. The third sub-section will 

deal with the (other) Directives on equal treatment. In all sub-sections, the 

emphasis will be made on all that has to do with pregnancy and maternity leave. 

2.1. Maternity leave for employees: the Pregnant Workers Directive 

92/85160  

 

The PWrD was the first Directive to set a binding specific right to maternity 

leave at EU level. The right is created as a measure of safety and health at 

work of pregnant workers and workers who have recently given birth or are 
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 DAVIES, A. (2012), page 131. 
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 This sub-section is inspired by DE LA CORTE RODRÍGUEZ, M. (2014), pages 40-48. 
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breastfeeding and it is only applicable to employees. Along with maternity leave, 

this Directive creates other protective measures against the agents, processes 

and working conditions given in Annexes I and II, against night work and in the 

case of ante-natal examinations. These four protective measures are supported 

by some guarantees related to the maintenance of income, the maintenance of 

other employment rights and the prohibition of dismissal.  

2.1.1. Legal base: safety and health at work 

 

As previously mentioned, the EU does have a specific legal base to regulate the 

right to maternity leave. For this reason, the EU legislature had to utilise either 

residual or indirect legal bases to pass Directives on maternity leave. In this 

case, the PrWD appeared in the context of health and safety at work. This is 

one of the areas where the EU has had the biggest impact –with a solid legal 

framework.  

 

The PrWD derives directly from Directive 89/391, on the introduction of 

measures to encourage improvements in the safety and health of workers at 

work161. Directive 89/391 is an essential instrument of EU Law since “it contains 

the general legislative framework for the EU policy in the field of health and 

safety at work”162. This framework Directive establishes in Article 15 that 

particularly sensitive risk groups must be protected against the dangers which 

specifically affect them, and just after it in Article 16(1) that the Council shall 

adopt individual Directives. The PrWD is the tenth individual Directive within the 

meaning of Article 16(1) of Directive 89/391 aimed at protecting a particularly 

sensitive risk group: pregnant workers and workers who have recently given 

birth or who are breastfeeding [Article 1(1)]. 

 

The legal base of the PrWD, and of its framework Directive, is Article 118a of 

the Treaty establishing the European Economic Community (EECT) introduced 

by the Single European Act163 (current Article 153 TFEU), which provided that 
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 Council Directive 89/391/EEC of 12 June 1989, on the introduction of measures to encourage 
improvements in the safety and health of workers at work, OJ L 183, 29 June 1989, 1.  
162

 CASTRO ARGÜELLES, M.A., in GARCÍA MURCIA, J. (ed.) (2005), page 396. 
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 Single European Act, OJ L 169, 29 June 1987, 1. 
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the Council shall adopt, by means of Directives (by qualified majority), minimum 

requirements for encouraging improvements, especially in the working 

environment, to protect the safety and health of workers. This area “has the 

special significance of being the first subject that had a specific legal base in the 

field of social harmonisation”164. 

 

The ECJ interpreted Article 118a EECT in a case about the working time 

Directive165 (United Kingdom v Council166) and explained the meaning of the 

following concepts:  

 Minimum requirements: Article 118a does not limit Community action to 

the lowest common denominator, or even to the lowest level of protection 

established by the various Member States. The expression “minimum 

requirements” just means that Member States are authorised to adopt 

more stringent measures than those which form the subject matter of 

Community action167.  

 Especially in the working environment: contrary to the opinion of the 

United Kingdom, according to which Directives on Article 118a must be 

concerned only with physical conditions and risks at the workplace, the 

Court stated that the words “especially in the working environment” 

militate in favour of a broad interpretation of the powers which Article 

118a confers upon the Council for the protection of the health and safety 

of workers168. 

 Working environment, safety and health of workers: the Court indicated 

that the concepts of “working environment”, “safety” and “health” should 

not be interpreted restrictively. On the contrary, it claimed that they 

embrace all factors, physical or otherwise, capable of affecting the health 

and safety of the worker in his working environment, including some 

aspects of the organisation of working time. Moreover, such an 

interpretation derives support in particular from the preamble to the 
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 MIRANDA BOTO, J.M. (2011), page 88. 
165

 Council Directive 93/104/EC of 23 November 1993 concerning certain aspects of the organization of 
working time, OJ L 307, 13 December 1993, 18. 
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 ECJ, 12 November 1996, United Kingdom v Council, case C-84/94, ECLI:EU:C:1996:431. 
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 Paragraphs 17 and 56. 
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 Paragraphs 13 and 15. 
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Constitution of the World Health Organization to which all the Member 

States belong. Health is there defined as a state of complete physical, 

mental and social well-being that does not consist only in the absence of 

illness or infirmity169. 

 

FITZPATRICK points out the irony of the United Kingdom v Council case for the 

UK: “in contesting the validity of Article 118a as the Treaty base for Directive 

93/104, the UK has given the Court an opportunity to adopt a more generous 

interpretation of Article 118a than that upon which the Council might have 

otherwise been prepared to rely”170. 

 

It was not only the working time Directive but also the PrWD which rose doubts 

about its legal base. According to the European Parliament (EP) Resolution of 

17 May 1991171, a number of Member States expressed their hesitance to 

accept Article 118a as the legal base for the Directive as a whole during the 

informal Social Affairs Council meeting on 6 May 1991. The EP considered 

unacceptable to have the original draft Directive divided up over several part 

draft Directives with some parts being based on other Articles of the EECT than 

118a. In fact, the summary of proceedings of the Working Questions Working 

Party on 17 April 1991172, held some days before the informal Council meeting, 

reveals that several countries173 argued that Article 118a EECT did not 

constitute an adequate legal basis for the social protection aspects, in particular 

then Articles 10 to 13174, which would then need unanimous agreement under 

Article 100 and/or Article 235 EECT175. During the discussion the following 

alternatives were put forward to resolve the problem of the legal basis: first, to 

change the legal basis (to Article 100 or Article 235 EECT); second, to maintain 

Article 118a as the legal basis but confine this Directive to safety and health at 
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the workplace, excluding all social-protection aspects; and third, to divide this 

Directive into two Directives, one Directive on safety and health at the 

workplace, based on Article 118a, and another Directive on social protection, 

based on Article 100 and/or Article 235. In the end, only the United Kingdom 

maintained its initial position. The delegation of this Member State made the 

following statement for entry in the minutes of the Council where the PrWD was 

adopted: "This Directive to a large extent refers to matters other than the health 

and safety of workers. For this reason the United Kingdom delegation considers 

that Article 118a of the Treaty does not constitute an adequate legal basis"176. 

2.1.2. Scope: pregnant employees  

 

According to Article 1177 of the PrWD, in conjunction with Article 2178 of Directive 

89/931, the PrWD applies to all sectors of activity, both public and private, with 

no exception. In this sense, the scope of this Directive is broader than the scope 

of its framework Directive, which allows leaving out of its field of application 

specific public service activities, such as the armed forces or the police, or 

certain specific activities in the civil protection services. The ECJ has clarified in 

the Tele Danmark case179 that the PrWD applies to any undertaking, regardless 

of its size, and to any contract, either fixed-term or indefinite. Furthermore, the 

Civil Service Tribunal (CST)180 specified in the BG case181 that the PrWD is also 

applicable to EU institutions. 
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From a personal point of view, this Directive applies to employees182, i.e. 

pregnant workers, workers who have recently given birth and workers who are 

breastfeeding who inform her employer of their condition, in accordance with 

national legislation and/or national practice. At the same time, the definitions of 

a worker who has recently given birth and of a worker who is breastfeeding are 

referred to national legislation and/or national practice (Article 2). The ECJ has 

interpreted and even modified the personal scope of the PrWD.  

 

With regard to the concept of worker, this concept may not be interpreted 

differently according to each national law and must be defined in accordance 

with objective criteria which distinguish the employment relationship by 

reference to the rights and duties of the persons concerned. The essential 

feature of an employment relationship is that, for a certain period of time, a 

person performs services for and under the direction of another person, in 

return for which he receives remuneration (Danosa case183). Consequently, a 

member of a capital company’s Board of Directors who provides services to that 

company and is an integral part of it must be regarded as having the status of 

worker if these conditions are met. 

 

As for the meaning of pregnant worker, there are two judgments that are worth 

mentioning. In the first one (Mayr case184), the Court did not regard as a 

pregnant worker a female worker who was undergoing in vitro fertilisation 

treatment where, on the date she was given notice of her dismissal, her ova had 

already been fertilised by her partner’s sperm cells, so that in vitro fertilised ova 

existed, but they had not yet been transferred into her uterus. The ECJ pointed 

out that it is the earliest possible date in a pregnancy which must be chosen to 

ensure the prohibition against dismissal185. This date is the day of conception 

since, according to prevailing scientific opinion, pregnancy exists as of 
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conception186. Therefore, it could be said that a worker does have the status of 

pregnant worker from the moment of conception, but not before it. In the second 

judgment (Kiiski case187), about the right to maternity leave, the Court declared 

that the PrWD does not exclude from its personal scope a pregnant worker who 

is on parental leave. While the Community legislature intended in particular to 

protect pregnant workers, in a general manner, from the risks which they could 

face during their employment […] it is common ground that it did not subject this 

right to the condition that the pregnant woman who claims enjoyment of that 

leave must herself be in a situation in which she is exposed to such a risk188. 

 

Concerning the obligation to inform the employer, even though Article 2 of the 

PrWD refers to national legislation and/or national practice so far as concerns 

the details of the procedure by which the worker is to inform the employer of her 

condition, the Court considered that those procedural requirements cannot 

divest of its substance the protection against dismissal. Accordingly, if, without 

having been formally informed by the worker in person, the employer learns of 

her pregnancy, it would be contrary to the spirit and purpose of Directive 92/85 

to interpret the provisions of Article 2 of that Directive restrictively and to deny 

the worker concerned that protection (Danosa case189).  

2.1.3. Protective measures 

 

The PrWD contains different protective measures to avoid the work-related risks 

affecting pregnant workers and workers who have recently given birth or who 

are breastfeeding. These measures have usually the form of a leave from work, 

but they can also mean the adjustment of the working conditions or the transfer 

to another job. 

 

The protective measures of the PrWD can be put into four groups. The first 

group gathers the protective measures against the agents, processes and 

working conditions given in Annexes I and II. These measures are of a general 
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kind since they guarantee a protection for pregnant women and women who 

have recently given birth or are breastfeeding in respect of any activity liable to 

involve a specific risk to their safety or health or negative effects on the 

pregnancy or breastfeeding and in respect of any time. The other three 

protective measures are against night work, in the case of ante-natal 

examinations and maternity leave. These three measures, which could be 

conceived as complementary measures, are of a different nature because they 

refer to a specific risk (night work), to a specific preventive measure (ante-natal 

examinations) or to a specific period of time (maternity leave). 

2.1.3.1. Against agents, processes and working conditions in Annexes I and II 

 

Articles 4 and 6 set up an assessment procedure in respect of activities liable to 

involve a risk to safety or health or an effect on workers who are pregnant, who 

have recently given birth or who are breastfeeding. As recently clarified by the 

ECJ, any risks to the safety or health has to be included in the assessment, 

which must be specific taking into account the individual situation of the worker 

in question (Otero Ramos case190). 

 

Following ORELLANA-CANO191, within this procedure, two levels of protection 

can be distinguished: the level of Annex I and that of Annex II. For all activities 

liable to involve a specific risk of exposure to the agents, processes or working 

conditions of which a non-exhaustive list is given in Annex I −for example, noise 

or extremes of cold or heat−, the employer shall assess the nature, degree and 

duration of exposure, in the undertaking and/ or establishment concerned, of 

workers in order to assess any risks to the safety or health and any possible 

effect on the pregnancies or breastfeeding of workers (Article 4). In other words, 

the exposure to agents, processes or working conditions of Annex I does not 

mean automatically a risk. On the contrary, the mere exposure to the agents 

and working conditions listed in Annex II, which are considered to be particularly 

hazardous −for example, lead and lead derivatives insofar as these agents are 

capable of being absorbed by the human organism−, means automatically a 
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risk to the safety or health of pregnant workers192 and workers who are 

breastfeeding193 (Article 6). Put another way by ELLIS, “annex II to the Directive 

lists certain agents and working conditions to which women protected by the 

Directive must never be exposed”194. 

 

The protective measures are common to the two levels of protection. 

Conforming to Article 5, whenever there is a risk to the safety or health or an 

effect on the pregnancy or breastfeeding, the employer is required temporarily 

to adjust the working conditions and/or the working hours or, if that is not 

technically and/or objectively feasible or cannot reasonably be required on duly 

substantiated grounds, to move the worker concerned to another job. It is only 

when such a move is also not feasible that the worker is to be granted leave, in 

accordance with national legislation and/or national practice, for the whole of 

the period necessary to protect her safety or health. For this reason, the ECJ 

declared that a national legislation which provides that an employer may send 

home a woman who is pregnant, although not unfit for work, without paying her 

salary in full when he considers that he cannot provide work for her does not 

satisfy the substantive and formal conditions laid down in Directive 92/85 for 

granting the worker leave from her duties (Høj Pedersen case195). 

 

Lastly, it is important to mention that the protection afforded by Articles 4 to 6 of 

the PrWD has the purpose of protecting a woman’s safety or health because of 

an occupational risk which might endanger her safety or health, and not the 

mere illness or complications related to her pregnancy or delivery not connected 

with work-related risks. In this sense, it is surprising that the Court did not make 

a distinction between the two situations in the Gassmayr case, when it affirmed 

that in both cases the reason for a cessation of work during pregnancy is the 
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same, namely the protection of the safety or health of the pregnant worker196. It 

seems clear that the causes for the absences from work are not the same: 

avoiding an eventual incapacity to work in the first case (there is a work-related 

risk) and an actual incapacity to work in the second case (there is an illness or 

complication not connected with work-related risks). Articles 4 to 6 only deal 

with the first kind of cases. 

2.1.3.2. Against night work 

 

Unlike the first group of measures, the second group of protective measures is 

specific because it refers to a specific risk (night work). According to Article 7, 

pregnant workers, workers who have recently given birth or who are 

breastfeeding are not obliged to perform night work during their pregnancy and 

for a period following childbirth197, subject to the submission of a medical 

certificate stating that this is necessary for the safety or health of the worker 

concerned. In the words of BARNARD, “Article 7 recognises that pregnant 

workers have the right not to have to work at night during their pregnancy and 

for a period […] following childbirth”198.  

 

The submission of a medical certificate means that the situation of every worker 

has to be assessed individually. Conversely, a general ban of night work by 

these workers does not seem to be acceptable. For this reason, the ECJ’s 

conclusion that a prohibition of night work by pregnant women is not against the 

principle of equal treatment (Habermann-Beltermann case199) appears not to be 

valid any more in the light of current Article 7 of the PrWD. At least, this is the 

Commission’s view in its report on the implementation of the PrWD, where it 

considered general bans to be contrary to the Directive and indicated that it had 

commenced infringement proceedings on this point200. In the same vein, 

DUPATE states that “under the principle of equal treatment, a total ban to night 
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work of pregnant employees does not constitute special protection but rather 

discrimination”201. 

 

The protective measures against night work must entail the possibility, in 

accordance with national legislation and/or national practice, of transfer to 

daytime work or, where such a transfer is not technically and/or objectively 

feasible or cannot reasonably by required on duly substantiated grounds, leave 

from work or extension of maternity leave. 

2.1.3.3. Maternity leave 

 

Maternity leave is a specific protective measure which applies to a specific 

period of time, namely the 14 weeks allocated before and/or after confinement 

(Article 8). However, Article 8 does not mention the special risks which might 

endanger a worker’s safety or health during that period of time. The only 

reference that could be used is in recital 14, which justifies maternity leave by 

the vulnerability of pregnant workers, workers who have recently given birth or 

who are breastfeeding. This issue of justification will be analysed in depth when 

studying the social risk approach adopted by the EU Directives on maternity 

leave (part II). 

 

Whichever the justification may be, Article 8 provides for the first time at EU 

level a minimum maternity leave for employees, with the following features: 

 Maternity leave must be a continuous period of a least 14 weeks 

allocated before and/or after confinement in accordance with national 

legislation and/or practice [Article 8(1)].  

 It is open to the Member States to determine the date on which maternity 

leave is to commence (Boyle case202). Furthermore, it is for every 

Member State, within the limits laid down in Article 8 of Directive 92/85, 

to fix periods of maternity leave203. This means that a Member State has 

the freedom to place all 14 weeks before confinement, to put all 14 
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weeks after confinement or to opt for an intermediate solution (for 

example, 8 weeks before and 8 weeks after confinement). 

 The period of maternity leave has to be continuous. As a result, a woman 

cannot interrupt or be required to interrupt her maternity leave and return 

to work, and complete the remaining period of maternity leave later. In 

contrast, if a woman becomes ill during the period of maternity leave and 

places herself under the sick leave arrangements, and that sick leave 

ends before the expiry of the period of maternity leave, she cannot be 

deprived of the right to continued enjoyment, after that date, of maternity 

leave until the expiry of the minimum period of 14 weeks, that period 

being calculated from the date on which the maternity leave commenced 

(Boyle case204). 

 Maternity leave must include a compulsory period of at least 2 weeks 

allocated before and/or after confinement in accordance with national 

legislation and/or practice [Article 8(2)].  

 Maternity leave is a right of the working mother. In that respect, workers 

may waive that right, with the exception of the 2 weeks compulsory 

maternity leave (Boyle and Betriu Montull cases205), which may be 

regarded both as a right and as an obligation. At the same time, 

maternity leave may not be withdrawn from the mother against her will so 

as to be assigned, in whole or in part, to the child’s father. Nevertheless, 

the PrWD does not preclude the mother of the child from deciding that 

the child’s father will take all or part of the maternity leave in respect of 

the period after the period of compulsory leave (Betriu Montull case206). 

In any case, the possibility to transfer to the father must be provided for 

in national legislation. Otherwise, it is not up to the mother to transfer the 

non-compulsory part of her maternity leave. For instance, this possibility 

was not given in the Staff Regulations of Officials of the European 

Communities. Consequently, the General Court (GC)207 refused the 
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claim made by Burrill and Noriega Guerra to share the voluntary period 

of maternity leave (Burrill and Noriega Guerra case208).  

 Maternity leave is a right of the delivering working mother. Accordingly, 

Member States are not required to provide maternity leave pursuant to 

the PrWD to a female worker who as a commissioning mother has had a 

baby through a surrogacy arrangement, even in circumstances where 

she may breastfeed the baby following the birth or where she does 

breastfeed the baby (C.D. and Z. cases209). 

 Maternity leave is a statutory leave. The fact that legislation grants 

women maternity leave of more than 14 weeks does not preclude that 

leave from being considered to be maternity leave as referred to in 

Article 8 of the PrWD (Sass and Betriu Montull cases210). This statutory 

leave is different from any leave granted by an employer additional to the 

maternity leave provided for by Article 8, which does not fall within the 

scope of that provision (Boyle case211). For this reason, a clause in an 

employment contract which prohibits a woman from taking sick leave 

during the statutory leave, unless she elects to return to work and thus 

terminate her maternity leave, is not compatible with the PrWD. By 

contrast, this clause is compatible if the prohibition affects a period of 

supplementary maternity leave granted by the employer212. 

 Another period of leave guaranteed by Community Law, such as parental 

leave (Kiiski case213), cannot affect the right to maternity leave.  

2.1.3.4. Ante-natal examinations 

 

The last specific measure, time off in case of ante-natal examinations, is 

regulated in Article 9 of the PrWD and can be considered as a preventive 

measure. This measure only applies when these examinations have to take 

place during working hours. If this is the case pregnant workers are entitled to 
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time off in order to attend ante-natal examinations, in accordance with national 

legislation and/or practice.  

2.1.4. Guarantees of protective measures 

 

The protection of the safety and health of pregnant workers, workers who have 

recently given birth or workers who are breastfeeding should not treat women 

on the labour market unfavourably (recital 9). To avoid a less favourable 

treatment, it is essential to set, along with the protective measures, some 

guarantees which impede the loss of rights or even the loss of jobs. These 

guarantees are found in Articles 10 and 11 and can be divided into three 

groups: the maintenance of income (“payment” or “allowance”), the 

maintenance of other employment rights (other than “payment”) and the 

prohibition of dismissal. The concept of “payment” encompasses the 

consideration paid directly or indirectly by the employer. By contrast, the 

concept of “allowance” includes all income received by the worker which is not 

paid by the employer pursuant to the employment relationship (Boyle case214) –

this income is paid by the State. 

2.1.4.1. Maintenance of income 

 

The rules on maintenance of income vary according to the protective measure 

concerned. In the case of the time off to attend ante-natal examinations, the full 

pay must be ensured (Article 9). 

 

In the case of the other three protective measures −against the agents, 

processes and working conditions given in Annexes I and II and against the 

night work [Article 11(1)], and maternity leave [Article 11(2)]−, the maintenance 

of a payment and/or entitlement to an adequate allowance must be ensured in 

accordance with national legislation and/or national practice. Member States 

may make entitlement to pay or the allowance conditional upon the worker 

concerned fulfilling the conditions of eligibility for such benefits laid down under 

national legislation. These conditions may under no circumstances provide for 

periods of previous employment in excess of 12 months immediately prior to the 
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presumed date of confinement [Article 11(4)]. The periods of previous 

employment cannot be limited solely to the employment ongoing prior to the 

presumed date of confinement. Those periods of employment must be 

understood as comprising the various successive posts occupied by the worker 

concerned prior to that date, including for different employers and under various 

employment statuses (Rosselle case215). 

 

Concerning specifically the protective measures against the agents, processes 

and working conditions given in Annexes I and II, the judgments in the 

Parviainen and Gassmayr cases complemented the succinct regulation in the 

PrWD, which only mentions the maintenance of a payment and/or entitlement to 

an adequate allowance […] in accordance with national legislation and/or 

national practice. The first case216 was about whether a pregnant worker who, in 

accordance with Article 5 of the PrWD, had been temporarily transferred to a 

post in which she performed tasks other than those which she performed prior 

to that transfer was entitled to the same pay as she received on average before 

the transfer. The ECJ declared that the wording of Article 11(1) of the PrWD 

indicates that this pregnant worker cannot, on the basis of this provision, claim 

that she should continue to receive all the remuneration she received before the 

temporary transfer because Article 11(1) thereof, in most of the language 

versions existing at the time of its adoption, refers to the maintenance of ‘a’ 

payment and not ‘the’ payment to the worker concerned. Additionally, this 

provision leaves to the Member States and, where appropriate, to management 

and labour a certain amount of discretion since it refers explicitly to national 

legislation and/or national practice. Nonetheless, the exercise by the Member 

States and, where appropriate, management and labour of that discretion 

cannot undermine the objective of protecting the safety and health of pregnant 

workers pursued by the PrWD nor ignore the fact that such a worker actually 

continues to work and to perform the tasks entrusted to her by her employer. 

Consequently, the Court declared that:  

 The pay which must be maintained cannot, in any event, be less than 

that paid to workers occupying the job to which she is temporarily 
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assigned. Therefore, for the duration of that temporary transfer, the 

pregnant worker is entitled to the pay components and supplementary 

allowances relating to that job. 

 Furthermore, in defining the pay components of such a worker which 

must be maintained for the duration of the temporary transfer, the 

Member States and, where appropriate, management and labour are 

bound by the nature of the various supplementary allowances paid by the 

employer. So, in addition to the basic salary relating to her contract or 

her employment relationship, a pregnant worker temporarily transferred 

to another job, remains, during that transfer, entitled to the pay 

components or supplementary allowances which relate to her 

professional status such as, in particular, her seniority, her length of 

service and her professional qualifications (components that must be in). 

In contrast, they are not required to maintain, during the temporary 

transfer, the pay components or supplementary allowances which are 

dependent on the performance by the worker concerned of specific 

functions in particular circumstances and which are intended essentially 

to compensate for the disadvantages related to that performance 

(components that could be out). 

 

The Gassmayr case217 treated the question of whether during the leave granted 

to a pregnant worker during pregnancy on account of risks to her safety or 

health the entitlement to payment of the on-call duty allowance must be 

maintained. The ECJ repeated the Parviainen case law about the components 

of pay that must be in218 and the components of pay that could be out219 and 

concluded that the on-call duty allowance was part of the second group. 

Therefore, it concluded that the PrWD does not preclude national legislation 

which provides that a pregnant worker temporarily granted leave from work on 

account of her pregnancy is entitled to pay equivalent to the average earnings 
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she received during a reference period prior to the beginning of her pregnancy 

with the exception of the on-call duty allowance.  

 

With regard to maternity leave, there is a specific provision in the PrWD [11(3)] 

which sets that the allowance referred to in point 2(b) shall be deemed 

adequate if it guarantees income at least equivalent to that which the worker 

concerned would receive in the event of a break in her activities on grounds 

connected with her state of health, subject to any ceiling laid down under 

national legislation220. Although this provision only refers to “allowance” and not 

to “payment”, the Court interpreted Article 11(3) contrary to its letter. According 

to the Court, this provision is intended to ensure that, during her maternity 

leave, the worker receives an “income” at least equivalent to the sickness 

allowance provided for by national social security legislation in the event of a 

break in her activities on health grounds. Consequently, female workers must 

be guaranteed an income of that level during their maternity leave, irrespective 

of whether it is paid in the form of an allowance, pay or a combination of the two 

(Boyle case221). 

 

The ECJ made clear that pregnant workers cannot usefully rely on the 

provisions of Article 11(2) and (3) of the PrWD to claim that they should 

continue to receive full pay while on maternity leave as though they were 

actually working, like other workers. If the pay scheme provided for by national 

legislation constitutes a protective measure equal to or more favourable to 

workers on maternity leave than that required by the PrWD, the exclusion of 

certain pay components from the calculation of the income due during maternity 

leave cannot be regarded as contrary to Article 11(2) and (3) of that Directive 

(Gassmayr and Ornano cases222).  
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However, pregnant workers can still count on Article 119 EECT (current 157 

TFEU) and Directive 75/117223, on equal pay (currently integrated in the Recast 

Directive 2006/54), whenever income is paid by the employer (“payment”). In 

sub-section 2.3 (about the equal treatment Directives), it will be studied how the 

ECJ approaches the cases of maintenance of payment during maternity leave 

from an equal treatment perspective.    

2.1.4.2. Maintenance of other employment rights 

 

In conformity with Article 11, the employment rights relating to the employment 

contract other than the maintenance of income must be ensured in accordance 

with national legislation and/or national practice. This provision refers to all 

protective measures but time off to attend ante-natal examinations224. 

Obviously, the maintenance of other employment rights must be ensured while 

the protective measures are being applied. For instance, this maintenance is 

not applicable to a Christmas bonus paid voluntarily by the employer225 not 

during maternity leave but during parental leave (Lewen case226).  

 

Unlike the maintenance of income, in which Member States can make 

entitlement to pay or the adequate allowance conditional upon the worker 

concerned fulfilling the conditions of eligibility for such benefits laid down under 

national legislation, no such possibility exists in respect of rights connected with 

the employment contract (Boyle case227). As a result, the Court precluded, in 

the context of an occupational scheme wholly financed by the employer, a 

clause in an employment contract from limiting the accrual of pension rights 

during the period of maternity leave to the period during which the woman is 

paid −and accordingly excluding any period of unpaid maternity leave. That is to 
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say, the accrual of pension rights cannot be made conditional upon the 

woman's being paid. 

 

With regard specifically to maternity leave, the ECJ made clear that the 

maintenance of rights is ensured only during the period of statutory maternity 

leave. In the Boyle case, the Court declared that the accrual of annual leave 

need be ensured during the period of statutory maternity leave, but not 

necessarily during any period of supplementary maternity leave granted by the 

employer228.  

 

From the two guarantees reviewed so far, it could be said in relation to 

maternity leave, following CENGİZ, that “in European Law, all rights of the 

pregnant worker excluding the salary are maintained during maternity 

period”229. By the same token, BARNARD acknowledges that “the (major) 

exception to the rule that a woman’s rights connected with the contract of 

employment must be maintained relates to pay”230. Indeed, during maternity 

leave full pay is not guaranteed. The PrWD only ensures that the worker 

receives an income equivalent to the national sickness allowance. 

2.1.4.3. Prohibition of dismissal 

 

The last guarantee of the protective measures is the prohibition of dismissal. 

According to Article 10(1), it is prohibited to dismiss pregnant workers, workers 

who have recently given birth or who are breastfeeding during the period from 

the beginning of their pregnancy to the end of the maternity leave (hereinafter 

protection period). There is to be no exception to, or derogation from, the 

prohibition on the dismissal during that period231, save in exceptional cases not 

connected with their condition which are permitted under national legislation 

and/or practice and, where applicable, provided that the competent authority 

has given its consent. As examples of exceptional cases, the ECJ validated the 

dismissal of a pregnant worker because of a collective redundancy (Porras 
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Guisado case232) and a decision of the European Ombudsman to impose on a 

pregnant woman the penalty of dismissal following disciplinary proceedings (BG 

case233). Furthermore, the ECJ clarified in the Jiménez Melgar case234 that 

Article 10(1) does not impose on the Member States any obligation to draw up a 

specific list of the reasons for dismissal which, by exception, would be 

allowed235. Likewise, the same judgment explains that it does not require 

Member States to introduce prior consent procedures, to which the dismissal of 

pregnant workers, workers who have recently given birth or workers who are 

breastfeeding would be subject236.  

 

In any case, if a worker is dismissed during the protection period, the employer 

must cite duly substantiated grounds for her dismissal in writing [Article 10(2)]. 

As an example, in the context of a collective redundancy the employer must 

inform a worker of the reasons for making collective redundancies, which can 

be, inter alia, economic, technical or relating to the undertaking’s organisation or 

production. The employer must, in addition, inform the worker of the objective 

criteria chosen to identify the workers to be made redundant (Porras Guisado 

case237). 

 

The special protection against dismissal is motivated in recital 15 by the harmful 

effects the risk of dismissal of pregnant workers, workers who have recently 

given birth or who are breastfeeding for reasons associated with their condition 

may have on their physical and mental state, including the particularly serious 

risk that pregnant women may be prompted voluntarily to terminate their 

pregnancy, in conformity with ECJ’s case law238. 
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In relation to the scope of Article 10, some judgments made clear the field of 

application of this provision: 

 The protection does not extend to the non-renewal of a fixed-term 

employment contract, when it comes to the end of its stipulated term, 

because the non-renewal cannot be regarded as a dismissal (Jiménez 

Melgar case239). This means that the prohibition of dismissals only 

covers dismissals stricto sensu.  

 However, the prohibition does apply to dismissals in the context of both 

fixed-term employment contracts and to those concluded for an 

indefinite period (Jiménez Melgar case240).  

 Article 10 prohibits not only the notification of a decision to dismiss on 

the grounds of pregnancy and/or of the birth of a child during the 

protection period but also the taking of preparatory steps241 for such a 

decision before the end of that period (Paquay case242). Therefore, such 

a decision, even it is notified after the end of the protection period, is 

contrary to the PrWD. 

 A worker can be dismissed after maternity leave on the ground of 

periods of absence due to an illness attributable to pregnancy or 

confinement, but the absences during the protection period cannot be 

taken into consideration when calculating the period providing grounds 

for her dismissal (Larsson case243). 

 

Lastly, the ETD 76/207 (currently integrated in the Recast Directive 2006/54) 

has also a role to play in the protection against dismissals of pregnant workers 

and workers on maternity leave. However, the protection of this Directive and 
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the PrWD very often overlap. For example, in the Tele Danmark case, the ECJ 

invalidated a dismissal for being contrary to both Directives244. Similarly, in the 

Danosa case245 the Court precluded national legislation which permits a 

member of a capital company’s Board of Directors to be removed from that post 

without restriction where the decision to remove her was taken essentially on 

account of her pregnancy, on the basis of the PrWD if the person concerned is 

a ‘pregnant worker’ within the meaning of this Directive, or on the basis of the 

ETD246 otherwise.  

2.1.5. Follow-up of the Pregnant Workers Directive 

 

Whereas the amendments of the PrWD by Directive 2007/30247 and Directive 

2014/27248 are not worth commenting249, it is important to explain, on the one 

hand, the report from the Commission on the implementation of the PrWD250 

and, on the other hand, the proposal of Directive amending the PrWD251, which 

has been recently withdrawn by the Commission. 

 

The report on the implementation of the PrWD concludes that, in general terms, 

this Directive has been well implemented by the Member States. 

Notwithstanding, it also identifies some problems: 
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 Personal scope: the definitions of breastfeeding workers and workers 

who have recently given birth refer to national law and therefore vary 

between the Member States252, as does the requirement to formally 

notify the employer. These differences may lead to differing levels of 

protection for breastfeeding workers and workers who have recently 

given birth, which may be a matter of concern. The requirement to 

inform the employer also raises a more general question: if a woman is 

obviously pregnant but has not formally informed her employer, she 

falls outside the personal scope of the Directive, even though in practice 

the employer is aware of the pregnancy. As for this requirement, as it 

was explained before, the ECJ solved the problem by applying the 

prohibition of dismissal to a worker who did not formally inform her 

employer but whose employer learnt of her pregnancy (Danosa 

case253). 

 Corollary to the prohibition of dismissal: the Directive is silent on the 

question of the woman's right to return to her job or an equivalent one at 

the end of her period of maternity leave. This concern was later 

resolved by Directive 2002/73, which introduced in the ETD 76/207 a 

provision that regulates the return from maternity leave, according to 

which a woman on maternity leave shall be entitled, after the end of her 

period of maternity leave, to return to her job or to an equivalent post on 

terms and conditions which are no less favourable to her and to benefit 

from any improvement in working conditions to which she would be 

entitled during her absence. 

 The conditions of entitlement to the maintenance of income during 

maternity leave: the Commission acknowledges that all the Member 

States have taken advantage of the possibility to set conditions of 

entitlement and that these conditions range from minimum periods of 

residence, insurance or payment of social security contributions to 

employment or level of previous earnings. The Commission admits that 

it is impossible to know what percentage of women on maternity leave 

                                                           
252

 The definition of worker who has recently given birth ranges widely between the Member States, 
from 2 months after the birth in Greece to 6 months after the birth in the UK, as does the definition of 
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is not entitled to any income at all. From its viewpoint, the lack of any 

income during maternity leave will make it very difficult for some women 

to take maternity leave, thus reducing considerably the protection 

afforded by the Directive. 

 The maternity leave’s durations and levels of income: the Commission 

congratulates on the fact that during maternity leave nearly all women 

are paid social security benefits because it considers appropriate that 

the burden of pay is put squarely on the state rather than on the 

employer. However, it also worries about long periods of compulsory 

maternity leave, prohibiting work before and after the birth, since during 

this period the woman is usually only paid a percentage of her normal 

pay or is entitled to social security benefits which are usually 

considerably lower than her previous pay too. 

 

In 2008, the Commission launched a proposal of Directive amending the PrWD, 

which focuses primarily on maternity leave and whose main novelties were: 

 Legal base: to the health and safety legal base a second legal base is 

added, Article 141(3)254 of the Treaty establishing the European 

Community (ECT)255 (current 157(3) TFEU), on the application of the 

principle of equal opportunities and equal treatment of men and women 

in matters of employment and occupation, because rules pertaining to 

maternity leave are considered to be also intrinsically linked to the 

application of this principle. 

 Maternity leave: the proposal extends the minimum length from 14 to 18 

weeks. The minimum compulsory period goes from 2 to 6 weeks, which 

must be allocated necessarily after childbirth. It is not up to Member 

States but to workers to choose freely the time at which the non-

compulsory portion of the maternity leave is taken, before or after 

childbirth. Additionally, the prenatal portion of maternity leave shall be 

extended by any period elapsing between the presumed date and the 
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actual date of childbirth, without the remaining portion of leave being 

reduced. Moreover, any period of sick leave due to illness or 

complications arising out of pregnancy occurring four weeks or more 

before confinement does not impact on the duration of maternity leave. 

Finally, Member States shall grant additional leave in the case of 

premature childbirth, children hospitalised at birth, children with 

disabilities and multiple births. 

 Maintenance of income: it is established the principle of the maintenance 

of the full monthly salary received prior to the maternity leave. However, 

this is not mandatory since this income may be subject to a ceiling, to be 

determined by the Member States, provided that it is not set below the 

rate for sick pay. 

 Prohibition of dismissal: the prohibition covers not only dismissal but also 

all preparations for a dismissal, in accordance with ECJ’s case law. A 

second novelty is that if the dismissal occurs within six months following 

the end of maternity leave, the employer must cite duly substantiated 

grounds for her dismissal in writing at the request of the worker 

concerned. 

 Corollary to the prohibition of dismissal: a similar provision on the return 

from maternity leave to the one introduced in the ETD by Directive 

2002/73 is inserted.  

 Right to request flexible working after maternity leave: workers may, 

during maternity leave or when returning from maternity leave, request 

changes to their working hours and patterns, and employers shall be 

obliged to consider such requests, taking employers' and workers' needs 

into account. 

 

The EP, in its position at first reading256, demanded further improvements. 

Among them, it could be mentioned the extension of the minimum length of 

maternity leave to 20 weeks, an additional leave also in the cases of mother 
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measures to encourage improvements in the safety and health at work of pregnant workers and 
workers who have recently given birth or are breastfeeding (Ordinary legislative procedure: first 
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with disabilities and stillbirth, the maintenance of the last monthly salary or the 

average monthly salary during maternity leave257 and the extension of the 

dismissal protection period to six months following the end of the maternity 

leave. On top of that, the EP enlarged the PrWD by adding measures to support 

workers in balancing work and family life, such as a paternity leave of at least 2 

weeks, an adoption leave in the event of adoption of a child of less than 12 

months258 and time off for breastfeeding.    

 

The high demands of the EP made negotiations very complicated and the 

proposal was at a standstill for many years. For this reason, the new Juncker 

Commission announced in its Work Programme 2015259 that if the EP and the 

Council did not come to a compromise in six months, the proposal would be 

withdrawn and replaced by a new initiative. As an agreement was not reached, 

on 1 July 2015 the Commission decided to withdraw the proposal and 

announced that it would be replaced with a new initiative which would form part 

of the Commission Work Programme for 2016260. The formal withdrawal was 

published in the Official Journal of the EU on 6 August 2015261. In April 2017 the 

Commission fulfilled its promise and presented a proposal for a Directive on 

work-life balance for parents and carers262, which unexpectedly does not modify 

the PrWD. The proposal adopts a broader approach and tackles other 

measures which help workers combine professional and family responsibilities, 

namely paternity leave, parental leave, carers’ leave263 and flexible working 

arrangements264. It is being currently negotiated in the Council and in the EP. 
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Finally, the proposal of Directive amending the PrWD and the subsequent 

legislative documents will be also looked at, from a different perspective, when 

studying the social risk approach adopted by the EU Directives on maternity 

leave (part II). 

2.2. Maternity protection for self-employed workers: the Self-

Employment Directive 1986265 

 

Directive 86/613, hereinafter the SED 1986, was a step forward in the field of 

equal treatment for the self-employed. However, it was only a timid step since 

some of its provisions are mere recommendations which do not impose 

enforceable obligations on Member States. It is indicative that BARNARD 

brands this Directive as “the Cinderella Directive”266. 

2.2.1. Residual legal bases  

 

As a specific legal base was not available, the SED 1986 made use of two 

residual legal bases, Articles 100 and 235 EECT (current Articles 114 and 352 

TFEU), which allowed the Council to adopt (by unanimity) Directives for the 

approximation of such legislative and administrative provisions of the Member 

States as have a direct incidence on the establishment or functioning of the 

Common Market, or if any action by the Community appeared necessary to 

achieve, in the functioning of the Common Market, one of the aims of the 

Community in cases where the Treaty had not provided for the requisite powers 

of action. 

2.2.2. Scope: self-employed workers and their assisting spouses 

 

The SED 1986 covers two kinds of workers (Article 2): 

 Self-employed workers: all persons pursuing a gainful activity for their 

own account, under the conditions laid down by national law, including 

farmers and members of the liberal professions. 

 Their assisting spouses: their spouses, not being employees or partners, 

where they habitually, under the conditions laid down by national law, 
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participate in the activities of the self-employed worker and perform the 

same tasks or ancillary tasks. 

2.2.3. Maternity protection 

 

The principle of equal treatment implies, according to Article 3, the absence of 

all discrimination on grounds of sex, either directly or indirectly, by reference in 

particular to marital or family status. Member States shall eliminate of all 

provisions which are contrary to this principle, especially in respect of the 

establishment, equipment or extension of a business or the launching or 

extension of any other form of self-employed activity including financial facilities 

(Article 4). The only exception to the principle of equal treatment is contained in 

recital 9, which states that the implementation of the principle of equal treatment 

is without prejudice to measures concerning the protection of women during 

pregnancy and motherhood. The provision of maternity protection in Article 8 of 

the SED 1986 is logically a measure of this kind. 

 

The general principle of equal treatment has specific applications. Apart from 

the maternity protection (Article 8), the following specific applications are 

provided for in the SED 1986: 

 Formation of a company between spouses: the conditions for the 

formation of a company between spouses cannot be more restrictive 

than the conditions for the formation of a company between unmarried 

persons (Article 5). 

 Recognition of the work of the assisting spouses: this is only a 

recommendation, according to which Member States shall undertake to 

examine under what conditions recognition of the assisting spouses may 

be encouraged and, in the light of such examination, consider any 

appropriate steps for encouraging such recognition (Article 7).  

 Social protection of assisting spouses: where a contributory social 

security system for self-employed workers exists in a Member State, that 

Member State shall take the necessary measures to enable the assisting 

spouses who are not protected under the self-employed worker's social 
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security scheme to join a contributory social security scheme voluntarily 

(Article 6). 

 

The last specific application of the SED 1986 is the maternity protection of 

female self-employed workers and female assisting spouses. In conformity with 

Article 8, Member States shall undertake to examine whether, and under what 

conditions, female self-employed workers and the wives of self-employed 

workers may, during interruptions in their occupational activity owing to 

pregnancy or motherhood, have access to services supplying temporary 

replacements or existing national social services, or be entitled to cash benefits 

under a social security scheme or under any other public social protection 

system. This provision is a mere recommendation that does not impose any 

obligation on Member States. In the words of DUPATE, “although the title of 

Directive 86/613 is very promising and seemingly far-reaching267, nevertheless 

it does not contain any particular obligation as regards special protection of self-

employed persons during pregnancy and maternity”268. 

2.2.4. Replacement by the Self-Employment Directive 2010 

 

The SED 1986 should have been reviewed by the Council, on a proposal from 

the Commission, before 1 July 1993, in consonance with its Article 11269. 

However, the SED 1986 was not reviewed until 2010, when it was repealed and 

replaced by the SED 2010. This new Directive, which considers its predecessor 

not very effective270, was an important step forward in the field of equal 

treatment for the self-employed, especially in the field of social security. The 

most significant novelties of the SED 2010 are going to be analysed with 

respect to the legal base, the scope and the specific application of maternity 

protection. 
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Concerning the legal base, unlike its predecessor, the SED 2010 uses a 

specific legal base, Article 157(3) TFEU, according to which the EP and the 

Council (by qualified majority) shall adopt measures to ensure the application of 

the principle of equal opportunities and equal treatment of men and women in 

matters of employment and occupation, including the principle of equal pay for 

equal work or work of equal value. This Article, which is equivalent to former 

Article 141(3) ECT, covers not only employees but also self-employed workers. 

Article 141(3) ECT was inserted by the Amsterdam Treaty and replaced Article 

119 ECT. The latter referred to equal remuneration and was only applicable to 

employees. Due to this limitation, the SED 1986 was adopted under two 

residual legal bases, as it was explained before.  

 

In relation to the scope, it is enlarged by adding the life partners of self- 

employed workers, when and in so far as recognised by national law. 

Furthermore, the reference to farmers and members of the liberal professions in 

the definition of self-employed workers is deleted (Article 2). Finally, it is clarified 

that the principle of equal treatment applies to the public and private sectors 

(Article 4). 

 

Thirdly, as for maternity protection, the SED 2010 meant a very important 

advancement. In this sense, it is useful to remind that the corresponding 

provision of the SED 1986 was only a recommendation. The new provision 

entitles for the first time at EU level female self-employed workers and female 

assisting spouses and life partners to a sufficient maternity allowance enabling 

interruptions in their occupational activity owing to pregnancy or motherhood for 

at least 14 weeks [Article 8(1)]. This careful wording indicates that the 

allowance facilitates interruptions as an income replacement mechanism, but 

that these interruptions are not indispensable in order to be entitled to the 

allowance. The allowance shall be deemed sufficient if it guarantees an income 

at least equivalent to [Article 8(3)]:  

 The allowance which the person concerned would receive in the event of 

a break in her activities on grounds connected with her state of health 

and/or;  
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 The average loss of income or profit in relation to a comparable 

preceding period subject to any ceiling laid down under national law 

and/or; 

 Any other family related allowance established by national law, subject to 

any ceiling laid down under national law. 

 

The Member States may decide whether the maternity allowance is granted on 

a mandatory or voluntary basis [Article 8(2)]. Moreover, the Member States 

remain competent to organise maternity benefits, including establishing the 

level of contributions and all the arrangements concerning benefits and 

payments. In particular, they may determine in which period before and/or after 

confinement the right to maternity benefits is granted (recital 18). 

 

Finally, the Member States shall take the necessary measures to ensure that 

female self-employed workers and female assisting spouses and life partners 

have access to any existing services supplying temporary replacements or to 

any existing national social services. The Member States may provide that 

access to those services is an alternative to or a part of the maternity allowance 

[Article 8(4)]. 

2.3. The incidence of the equal treatment Directives on the protection 

of pregnancy and maternity  

 

The Directives on equal treatment between men and women in the field of 

employment and social protection are also part of the legislative framework on 

maternity leave. In the field of employment, the first EU Directive to be adopted 

was Directive 75/117, on equal pay, which developed Article 119 EECT. One 

year later, the so-called ETD 76/207 was passed, which implemented the 

principle of equal treatment to the working conditions other than pay, including 

the dismissal conditions, but also to others areas such as the access to 

employment. Concerning social security, in 1979 a first Directive was adopted, 

Directive 79/7271, applicable only to statutory systems. Some years later, 
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Directive 86/378272 was passed, which applied to occupational social security 

schemes. This Directive, along with Directive 75/117 and Directive 76/207, were 

integrated into an only Directive, the so-called Recast Directive 2006/54, which 

regroups four Directives273. Finally, Directive 2004/113274, on equal treatment in 

the access to and supply of goods and services, extends the principle of equal 

treatment to private social protection. 

 

The equal treatment Directives forbid both direct and indirect discrimination on 

the grounds of sex. The first one is defined in the Recast Directive as the 

situation where one person is treated less favourably on grounds of sex than 

another is, has been or would be treated in a comparable situation275. The basic 

feature of the also called overt discrimination is that it cannot be justified unless 

specific derogations are provided for (closed system of exceptions). The second 

kind of discrimination forbidden by the equal treatment Directives is indirect 

discrimination. It is defined in the Recast Directive as the situation where an 

apparently neutral provision, criterion or practice would put persons of one sex 

at a particular disadvantage compared with persons of the other sex, unless 

that provision, criterion or practice is objectively justified by a legitimate aim, 

and the means of achieving that aim are appropriate and necessary276. Here 

there is an open system of exceptions. These concepts are further developed in 

points 2.1.3 and 2.1.5 of part IV. 

 

The incidence of the equal treatment Directives on the maternity leave 

legislative framework is twofold. On the one hand, they include the protection of 

women as regards pregnancy and maternity as an exception to the principle of 
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equal treatment. This exception has been interpreted by the ECJ to include a 

right to maternity leave for women. Consequently, maternity leave has not been 

considered to be discriminatory against men.  

 

On the other hand, the Court has interpreted the principle of equal treatment as 

precluding any less favourable treatment to women due to pregnancy or 

maternity leave. Moreover, this less favourable treatment is found by the Court 

to be directly discriminatory on grounds of sex because it can only affect 

women. The tactical choice of direct discrimination reduces drastically the 

possibilities of justification of less favourable treatment (closed system of 

exceptions). Additionally, the ECJ got rid of male comparisons. DAVIES justifies 

this second decision this way: “on a very literal view of equality, in which a 

woman must compare herself with a similarly situated man, pregnancy is 

difficult to deal with, because there are not similarly situated men”277.  

 

Some authors support the approach given to the issue by the ECJ or highlight 

its advantages. FREDMAN argues that “pregnancy, being a genuine difference, 

should be treated as such without attempting to force conformity with a male 

norm”278. Similarly, BARNARD finds “unrealistic” the need for a male 

comparator279 and claims that “comparisons adopted by some courts between a 

pregnant woman and a sick man are artificial, inaccurate, and misleading”280. At 

the same time, she finds that “the concept of ‘less favourable’ treatment’ does 

presuppose that there is someone being treated more favourably. It seems that 

that person can be either a male or a female worker who is not pregnant”281. 

ISSACHAROF and ROSEMBLUM stress that by treating cases of direct 

discrimination the Court “created a strong presumption against any employment 

decisions that attach a negative significance to pregnancy”282.  
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Others scholars have highlighted the theoretical and practical problems of the 

approach of the Court. BARRETT explains that the principle of formal equality is 

not suitable to cope with the situation of pregnancy283. Likewise, BARNARD 

believes that “to shoehorn pregnancy and maternity into an anti-discrimination 

model has always proved difficult”284. By the same token, CARACCIOLO DI 

TORELLA defends that equal treatment in the case of pregnancy and maternity 

is to be achieved by means of a “substantive right” approach285. In a more 

pragmatic way, COSTELLO and DAVIES, while acknowledging the useful work 

of the ECJ’s approach, “by precluding recourse to open-ended arguments of 

objective justification in order to justify disadvantage on grounds of pregnancy”, 

criticise that “in many instances, the ECJ refers to the uniqueness of pregnancy 

in order to deny protections (such as full pay) which the direct discrimination 

approach seem to suggest are warranted”286. By the same token, LEWIS 

defends that “pregnant women may feel that their special position is a double-

edged sword”287.  

 

There are even some scholars who have come up with an alternative solution to 

the one proposed by the ECJ. HONEYBALL in a very interesting article 

proposes not to get rid of the comparative approach, but to apply it differently. 

Instead of comparing with others, he suggests to compare the situation of the 

victim with the situation that person would have been in had it not been for the 

purported discriminatory cause. According to him, one should ask the question 

‘would X have been treated differently but for the fact that she was 

pregnant?’288. WINTEMUTE is aware of the pragmatic approach of the ECJ 

because direct sex discrimination cannot be justified unless an express 

exception applies289. Even though, he defends instead a comparative approach 

but treating pregnancy discrimination cases as cases of prima facie indirect sex 

discrimination, with the possibility of justification. He argues that, viewed as 

such, the varying results in the ECJ’s pregnancy discrimination cases would 
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make more sense290. Moreover, this would permit courts “to balance 

accommodation of the needs of pregnant women against the imposition of 

excessive burdens on employers”291.  

 

Next, the aforementioned Directives on equal treatment in the field of 

employment and social protection will be studied, with a focus on the protection 

of pregnancy and maternity and the discrimination against women due to that 

protection. All the cases about discrimination against men will not be analysed 

here but in part IV, second section, of this PhD. 

2.3.1. The Equal Pay Directive 75/117292 

 

The first Directive on equal treatment between men and women in the field of 

employment was the Equal Pay Directive (EPD) 75/117. This concise Directive 

gave way to a huge number of cases brought to the ECJ, some of which have 

to do with pregnancy and maternity leave. 

2.3.1.1. General overview 

 

The EPD implemented the principle of equal remuneration for equal work as 

between men and women workers established in Article 119 EECT (current 

Article 157 TFEU), although the legal base used was Article 100 EECT (current 

Article 114 TFEU), which allowed the Council (by unanimity) to issue Directives 

for the approximation of such legislative and administrative provisions of the 

Member States as have a direct incidence on the establishment or functioning 

of the Common Market. The Community legislature understood that the 

implementation of the principle of equal pay contained in Article 119 EECT was 

an integral part of the establishment and functioning of the common market 

(recital 1). 

 

Although The EPD does not specify its field of application, from the reading of 

Article 119 EECT and some provisions of the Directive itself293, it can be 

deducted that it is applicable to employees294.  
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The EPD was integrated into the Recast Directive 2006/54, based on Article 

141(3) ECT [current 157(3) TFEU], on the application of the principle of equal 

opportunities and equal treatment of men and women in matters of employment 

and occupation. The latter covers in Chapter 1 of Title II the text of the repealed 

Directive 75/117. 

2.3.1.2. Exception for the protection of pregnancy and maternity: a late specific 

mention 

 

The principle of equal pay is designed to eliminate, for the same work or for 

work to which equal value is attributed295, all discrimination on grounds of sex 

with regard to all aspects and conditions of remuneration. In particular, where a 

job classification system is used for determining pay, it must be based on the 

same criteria for both men and women and so drawn up as to exclude any 

discrimination on grounds of sex (Article 1). The definition in Article 119 EECT 

provides that the concept of pay includes all consideration which workers 

receive directly or indirectly from their employers in respect of their employment. 

 

The EPD did not establish any express exceptions to the principle of equal 

treatment, not even the exception for the protection of pregnancy and maternity. 

However, as BURRI and COSTELLO and DAVIES point out, one exception was 

available in the very Treaty: positive action296. Article 141(4) ECT [current 

Article 157(4) TFEU], inserted by the Amsterdam Treaty, allowed, with a view to 

ensuring full equality in practice between men and women in working life, the 

maintenance or adoption of measures providing for specific advantages in order 

to make it easier for the underrepresented sex to pursue a vocational activity or 

to prevent or compensate for disadvantages in professional careers. Following 

BARNARD, positive action is a way to address “the historical and social 

differences between the sexes”, “often at the price of formal equality”297.  

                                                                                                                                                                          
293

 Recital 4 and Articles 2, 5 and 7 refer to “employees”. 
294

 For more information, see BARNARD, C. (2012), page 298. 
295

 This reference to a “work to which equal value is attributed” in the EPD goes beyond Article 119 
EECT, which only considered the “same work”. 
296

 BURRI, S. (2010), page 122 ; BURRI, S. (2013), page 88 ; and COSTELLO, C. and DAVIES, G. (2006), page 
1575. 
297

 BARNARD, C. (2012), pages 339 and 292. 
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The lack of a specific derogation for the protection of pregnancy and maternity 

was corrected by the Recast Directive 2006/54, where the former EPD is 

integrated. The Recast Directive establishes in Article 28(1) that this Directive 

shall be without prejudice to provisions concerning the protection of women, 

particularly as regards pregnancy and maternity. This Article is part of the 

general horizontal provisions chapter and applies consequently to the whole 

Directive (including equal pay).  

2.3.1.3. A poor incidence on the maintenance of pay  

 

When reviewing the maintenance of income guarantee provided for in the 

PrWD, a distinction was made between “payment”, the income paid by the 

employer, and “allowance”, the income paid by the State. At this point, it has to 

be clarified that the provisions on equal pay between men and women are only 

applicable whenever income is paid by the employer (“payment”). Given that 

during maternity leave nearly all women are paid social security benefits, the 

real application of the EPD is quite limited. As a matter of fact, it was not until 

1993 that the first case about the maintenance of pay during maternity leave 

was brought before the ECJ (Gillespie), almost 20 years after the adoption of 

the EPD. 

 

The ECJ made clear that a benefit paid by an employer under legislation or 

collective agreements to a woman on maternity leave constitutes pay within the 

meaning of Article 119 EECT and the EPD because it is based on the 

employment relationship, even if workers are not performing any work provided 

for in their contracts of employment (Gillespie case298). At the same time, the 

Court used the non-comparative argument: it argued that women taking 

maternity leave are in a special position which requires them to be afforded a 

special protection, which is not comparable either with that of a man or with that 

of a woman actually at work. However, the non-comparative argument was 

used to deny the right to full pay during maternity leave. According to the Court, 

it follows that neither Article 119 EECT nor Article 1 of the EPD requires that 
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 ECJ, 13 February 1996, Gillespie and Others, case C-342/93, ECLI:EU:C:1996:46. 
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women should continue to receive full pay during maternity leave. Yet, the 

amount payable could not be so low as to undermine the purpose of maternity 

leave, namely the protection of women before and after giving birth. In order to 

assess the adequacy of the amount payable from that point of view, the national 

court must take account, not only of the length of maternity leave, but also of 

the other forms of social protection afforded by national law in the case of 

justified absence from work299. These criteria appear to be rather vague so as to 

determine the adequacy of the payment during maternity leave. As a matter of 

fact, it is highly likely that the Court had in mind the minimum amount set by the 

PrWD, which had been already passed at the time when the judgment was 

delivered but which did not apply ratione temporis to the facts of the case. This 

hypothesis has recently been confirmed by the ECJ in the Ornano case, where 

the Court claimed that the minimum income set by the PrWD must not be 

regarded as a level which jeopardises the purpose of maternity leave300. Lastly, 

both in the Gillespie case and in the Alabaster case301 the Court affirmed that if 

the national legislature decides to calculate the amount of the benefit on the 

basis of pay received by a woman before the commencement of maternity 

leave, the amount of benefit must include pay rises awarded between the 

beginning of the period covered by reference pay and the end of maternity 

leave, as from the date on which they take effect. 

 

The non-comparability approach has been used by the ECJ not only to deny a 

comparison with a worker actually at work but also with a worker on sick leave 

(Boyle case302). In Boyle the Court scrutinised a clause in an employment 

contract which made the application of a more favourable set of rules than that 

prescribed by national legislation conditional on the pregnant woman, unlike any 

worker on sick leave, returning to work after childbirth, failing which she had to 

repay the contractual maternity pay in so far as it exceeds the level of the 

statutory payments in respect of that leave303. The Court declared that a worker 

on maternity leave cannot be compared to a man or a woman on sick leave. 

                                                           
299

 Paragraph 20. 
300

 ECJ, 14 July 2016, Ornano, case C-335/15, ECLI:EU:C:2016:564, paragraph 42. 
301

 ECJ, 30 March 2004, Alabaster, case C-147/02, ECLI:EU:C:2004:192. 
302

 ECJ, 27 October 1998, Boyle and Others, case C-411/96, ECLI:EU:C:1998:506, paragraph 40. 
303

 The level of the statutory payments must satisfy the requirements laid down in the PrWD. 
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Again, the ECJ used the non-comparative argument to conclude that the clause 

in question did not constitute discrimination on grounds of sex for the purposes 

of Article 119 EECT and Article 1 of the EPD. 

 

The legal scholars have commented the aforementioned judgments. On one 

side, the AG in the Alabaster case, Mr. LÉGER, considers that since the entry 

into force of the PrWD, the Court should apply the principle of equal treatment 

during the period from pregnancy up to the beginning of maternity leave, and 

that when the woman is on maternity leave, her position should be considered 

in the light of the provisions of the PrWD alone304. On the opposite side, some 

authors do censure the little impact of the application of the principle of equal 

pay on women’s pay305 since the entry into force of the PrWD. PRECHAL 

suggests that in Gillespie “the ECJ did not follow the view that pregnancy 

discrimination is direct sex discrimination306, as it has done in other cases, but 

escaped through a non-comparative argument”307. Similarly, COSTELLO and 

DAVIES state that in some cases in the equal pay context, “the ECJ focuses on 

the issue of comparability where it might otherwise examine justifications308”309. 

DUPATE maintains that the PrWD “allows the ECJ to escape reviewing 

pregnancy and maternity cases in the context of sex equality, which moves 

away from attainment of substantive equality”310. In the same way, WYNN 

argues that “protected status has […] resulted in a regime which has penal 

consequences for women”311. Finally, CARACCIOLO DI TORELLA, referring to 

the judgment in the Boyle case, questions the lack of reliance by the Court on 

the equality principle, considering that the principle of equal treatment is 

expressly mentioned in the Preamble of the PrWD312. 

 

                                                           
304 Opinion AG Léger 30 September 2003, ECJ, 30 March 2004, Alabaster, case C-147/02, 
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Apart from the maintenance of payment during maternity leave, in several 

judgments the ECJ touched upon the payment during pregnancy (before 

maternity leave) and after maternity leave in the context of sickness leaves, 

during which the pay to be provided by an employer also constitutes pay within 

the meaning of Article 119 EECT (Høj Pedersen case313). 

 

In Høj Pedersen case314, the ECJ treated for the first time the connections 

between sickness schemes and absences due to pregnancy. The Court 

distinguished between two kind of absences due to pregnancy before the 

beginning of maternity leave: first, where there is incapacity to work by reason 

of a pathological condition connected with her pregnancy, as attested by a 

medical certificate; second, where there is an absence from work by reason 

either of routine pregnancy-related inconveniences, when there is in fact no 

incapacity for work, or of medical recommendation intended to protect the 

unborn child but not based on an actual pathological condition or on any special 

risks for the unborn child. Regarding the first kind of absence, the Court, 

following its reasoning in the Brown case315, explained that the condition of 

pregnancy is not comparable to a pathological illness and that the disorders and 

complications linked to pregnancy and causing incapacity for work form part of 

the risks inherent in the condition of pregnancy and are thus a specific feature 

of that condition. For this reason, the fact that a woman is deprived of her full 

pay when her incapacity for work is the result of a pathological condition 

connected with the pregnancy, whereas in the event of incapacity for work on 

grounds of illness a worker is entitled to receive full pay, must be regarded as 

treatment based essentially on the pregnancy and thus as discriminatory. As for 

the second kind of absence, according to the Court, the fact that the employee 

forfeits some, or even all, of her salary by reason of such absences which are 

not based on an incapacity for work cannot be regarded as treatment based 
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essentially on the pregnancy but rather as based on the choice made by the 

employee not to work. 

 

Secondly, in the McKenna case316, the ECJ treated again the relationships 

between absences due to pregnancy and sickness schemes. This time the 

Court did not make any difference between absences due to pregnancy, taking 

for granted that they cause incapacity to work. The question then was whether a 

sick-leave scheme, which treated identically female workers suffering from a 

pregnancy-related illness and other workers suffering from an illness that is 

unrelated to pregnancy, was discriminatory against women. Under this sick-

leave scheme, workers are entitled to 365 days of paid sick leave over any 

period of 4 years. Full pay is received for a maximum of 183 days’ incapacity 

over any period of 12 months, with any additional days of sick leave taken 

within the same 12-month period attracting half pay only, up to a maximum total 

of 365 days’ paid sick leave within that four-year period. To answer this 

question, the Court differentiated periods of incapacity to work before maternity 

leave from periods after maternity leave: 

 Before maternity leave: the rule which provides for a reduction in pay in 

the case where the absence exceeds a certain duration is not 

discriminatory, provided that the amount of payment made is not so low 

as to undermine the objective of protecting pregnant workers. The Court 

does not give any indication to the national court to assess the adequacy 

of the amount payable317.  

 After maternity leave: the rule which provides for absences on grounds of 

illness to be offset against a maximum total number of days of paid sick-

leave to which a worker is entitled over a specified period is not 

discriminatory, provided that the offsetting of the absences on grounds of 

a pregnancy-related illness does not have the effect that, during the 

absence affected by that offsetting after the maternity leave, the female 

worker receives pay that is lower than the minimum amount to which she 

was entitled during the illness which arose while she was pregnant. 
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The Høj Pedersen and McKenna cases have also been criticised by the legal 

scholars for their lack of consistency with the non-comparability approach 

during pregnancy. It seems that the ECJ in fact reintroduces the comparison 

between a pregnant woman and a sick worker. This is also BARNARD’s view, 

who affirms that “sometimes the requirement to find a comparator does spill 

over the pre-maternity leave phase, despite the Court’s attempts to keep the 

pre-maternity leave period free of such a requirement”318. Contrary to this 

author, LEWIS is of the opinion that the Høj Pedersen decision “could be 

interpreted as reintroducing a comparative methodology […] but a better 

interpretation may be to see it as simply outlawing discriminatory terms and 

conditions”319. 

 

To sum up, when it comes to pay, a worker on maternity leave can be 

compared neither with a worker who actually works nor with a worker on 

sickness leave. On the other hand, although pregnancy is not in any way 

comparable to a pathological condition, a sickness scheme can treat identically 

female workers suffering from a pregnancy-related illness and other workers 

suffering from an illness that is unrelated to pregnancy, both before and after 

maternity leave. Therefore, it could be concluded that neither during maternity 

leave nor during periods of incapacity to work due to pregnancy before or after 

maternity leave, a worker is entitled to continue to receive full pay. However, 

female workers cannot be treated worse than workers who are suffering from an 

illness that is unrelated to pregnancy and the amount payable cannot be so low 

as to undermine the purposes of maternity leave and protecting pregnant 

workers320. 

2.3.2. The Equal Treatment Directive 76/207321 

 

Before the adoption of the PrWD, the ETD 76/207 was the most important 

instrument that regulated, albeit in an indirect way, maternity leave at EU level. 
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Unlike the EPD, from the very beginning the ECJ started to build an extensive 

case law on maternity leave by interpreting the ETD. The latter Directive 

included in its Article 2(3) the protection of women, particularly as regards 

pregnancy and maternity, as an exception to the principle of equal treatment. 

The Court included soon maternity leave as a protective measure included in 

Article 2(3). On top of that, the Court considered directly discriminatory on the 

ground of sex any less favourable treatment to women due to pregnancy or 

maternity leave.  

2.3.2.1. General overview 

 

As an specific legal base was not available, a residual legal base was used to 

pass the ETD, i.e. Article 235 of the EECT (current Article 352 of the TFEU), 

which allowed the Council to adopt (by unanimity) Directives when a 

Community action appeared to be necessary to achieve one of the goals of the 

Community and the Treaty did not confer the necessary specific powers. 

According to recital 3 of the Directive, equal treatment for male and female 

workers constituted one of those objectives.    

 

The ETD does not indicate its personal scope. As a result, the personal scope 

must be deducted from the matters covered by the Directive (Article 1): access 

to employment, including promotion, access to vocational training and working 

conditions. From these matters, it seems that the Directive is mainly applicable 

to employees. From a broader context, this hypothesis could be confirmed by 

the fact that some years later a specific Directive on equal treatment was 

approved for the self-employed, the SED 1986. However, employees being the 

main Directive’s target, some of its provisions appear to be applicable as well to 

self-employed workers, for example Article 4 on access to vocational guidance, 

vocational training, advanced vocational training and retraining322. This idea 
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seems to be supported by Article 1 of the SED 1986, which states that its scope 

does not include those aspects covered by the ETD.  

 

The ECJ clarified in the Tele Danmark case323 that the ETD applies to any 

undertaking, regardless of its size, and to any contract, either fixed-term or 

indefinite. Furthermore, other case law324 points out that this Directive is of a 

general application, a factor inherent in the very nature of the principle which it 

lays down. Consequently, it applies not only to the private sector but also to 

employment in the public service.  

 

Regarding the material scope of the ETD, it is good to remind that the EPD 

applied the principle of equal treatment only to remuneration, an essential 

working condition. On the contrary, the ETD is applicable to several matters, 

namely access to employment (Article 3), access to vocational training (Article 

4) and working conditions (Article 5), including the conditions governing 

dismissal, but excluding remuneration since it is covered by the EPD.  

 

The “rather old-fashioned”325 ETD was amended by Directive 2002/73, which 

aligned the ETD with the discrimination concepts326 of more recent Directives 

on equal treatment between men and women327. For example, the original 1976 

Directive did not define the concepts of direct and indirect discrimination, and “it 

is important to have consistent definitions inserted into the gender equality 

legislation”328. In addition, Directive 2002/73 introduced several improvements 

and clarifications. 

 

                                                                                                                                                                          
[…] 
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With regard to the legal base, the amendments of the ETD are based on a 

specific legal base: the new Article 141(3) of the ECT329 introduced by the 

Treaty of Amsterdam [current Article 157(3) TFEU]. This Article established that 

the Council, acting in accordance with the ordinary legislative procedure 

(qualified majority), and after consulting the European Economic and Social 

Committee (EESC), shall adopt measures to ensure the application of the 

principle of equal opportunities and equal treatment of men and women in 

matters of employment and occupation, including the principle of equal pay for 

equal work or work of equal value. 

 

Concerning the personal scope, Directive 2002/73 clarifies that the ETD covers 

the public and private sectors, including public bodies, in line with ECJ’s case 

law. On top of that, the new wording of the specific applications of the principle 

of equal treatment suggests, either explicitly330 or implicitly331, a more general 

application of the ETD to self-employed workers. Nonetheless, the legal 

scholarship is not unanimous when it comes to outlining the personal scope. 

For instance, BARNARD, while acknowledging that some authors include the 

genuinely self-employed (entrepreneurs), believes that the scope should be 

confined to employed workers and the dependent self-employed332 333.  Finally, 

a new matter is inserted into the material scope, i.e. the membership of, and 

involvement in, an organisation of workers or employers, or any organisation 

whose members carry on a particular profession, including the benefits provided 

for by such organisations. 
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Finally, the ETD was integrated into the Recast Directive 2006/54, which covers 

in the Chapter 3 of Title II the text of the repealed ETD, as amended by 

Directive 2002/73. 

2.3.2.2. Exception for the protection of pregnancy and maternity: the right to 

maternity leave 

 

The principle of equal treatment means, according to Article 2(1) of the ETD, 

that there shall be no discrimination whatsoever on grounds of sex either 

directly or indirectly by reference in particular to marital or family status. In spite 

of the wording of Article 2(1), BARNARD considers the marital and family status 

as independent grounds for discrimination, different from sex. “This precludes 

discrimination against those who are married and presumably, those who are 

unmarried, as well as those who do or do not have children, irrespective of their 

marital status”334. The allusion to the marital and family status was maintained 

in Directive 2002/73 but disappeared in the Recast Directive. 

 

There are some exceptions to the principle of equal treatment. From the general 

exceptions provided for in the ETD335, two of them will be commented. The first 

one is positive action. Article 2(4) permits positive action measures, that is to 

say, measures to promote equal opportunity for men and women, in particular 

by removing existing inequalities which affect women's opportunities in the 

matters covered by the Directive. For instance, in the Lommers case336 the ECJ 

validated on the grounds of this exception a scheme by which a Ministry 

reserved for female officials only subsidised nursery places. This exception was 

reworded in new Article 2(8) of Directive 2002/73 to align it to Article 141(4) 

                                                           
334

 BARNARD, C. (2012), pages 340. 
335

 Three exceptions refer to all matters covered by the Directive and one of them affects only 
vocational training. With regard to the latter, when it comes to the criteria to access to vocational 
training [Article 4(c)], the freedom granted in certain Member States to certain private training 
establishments is respected (for example to those schools which are exclusive for female or male 
students). Regarding the three general exceptions, Article 2(2) allows Member States to exclude from its 
field of application those occupational activities for which, by reason of their nature or the context in 
which they are carried out, the sex of the worker constitutes a determining factor. For example, the 
exclusion of women from service in special combat units such as the Royal Marines may be justified 
under Article 2(2) (Sirdar case, ECJ, 26 October 1999, Sirdar, case C-273/97, ECLI:EU:C:1999:523). 
336

 ECJ, 19 March 2002, Lommers, case C-476/99, ECLI:EU:C:2002:183. 



115 
 

ECT337. A similar wording is preserved in the Recast Directive, but placed 

independently in its Article 3. According to COSTELLO and DAVIES, the Recast 

Directive confirms in its structure “that positive action is not to be seen as a 

derogation from equal treatment”338.   

 

The second general exception is the most important one to the purpose of this 

part I. This exception is contained in Article 2(3), which states that the ETD shall 

be without prejudice to provisions concerning the protection of women, 

particularly as regards pregnancy and maternity. This formula has been 

preserved both in Directive 2002/73 and in the Recast Directive. According to 

MASSELOT, “the retention of this formula is disappointing because it reinforces 

the idea that pregnancy and maternity rights are exceptions to, rather than a 

condition and part of, the concept of equality”339.  

 

Article 2(3) had to be interpreted by the ECJ several times, making clear which 

national provisions were included and which ones went beyond this exception. 

Some cases dealt with national rights conferred on women, such as maternity 

leave or breastfeeding leave. Other cases scrutinised national prohibitions of 

work by women justified on the protection of the mother, for example the 

prohibition of night work or the prohibition of employment in the underground 

mining. 

 

With regard to the national rights conferred on women, the ECJ has 

continuously held since 1984 that maternity leave is included in Article 2(3) of 

the ETD. In the Hofmann case340 German mothers were entitled under German 

Law to maternity leave from childbirth until the day on which the child attained 

the age of six months, which included a compulsory period of eight weeks after 

delivery. The ECJ concluded that Member States are not obliged to confer on 

fathers the non-compulsory period of maternity leave because the ETD 

recognises the legitimacy of protecting a woman's needs in two respects 
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(“Hofmann reasons”). First, it is legitimate to ensure the protection of a woman's 

biological condition during pregnancy and thereafter until such time as her 

physiological and mental functions have returned to normal after childbirth; 

secondly, it is legitimate to protect the special relationship between a woman 

and her child over the period which follows pregnancy and childbirth341. The 

Hofmann reasons have been continuously repeated over the last 30 years342. 

The Hofmann case law has been criticised by most legal scholars for 

perpetuating the role of women as child carers. Just to give an example, SUK 

defends that Hofmann’s second reason “is arguably based on a gender 

stereotype”343. This will be analysed in detail in part IV, second section, of this 

PhD. 

 

One year before the Hofmann judgement, in 1983, the Court considered Italian 

adoption leave to be included as well in Article 2(3) of the ETD. The leave in 

question was the one given to the adoptive mother for the first three months 

following the actual entry of the child into the adoptive family, provided that the 

child is not more than 6 years old at the time of adoption. The ECJ explained 

that the fact that the adoptive father is not given this right is justified by the 

legitimate concern to assimilate as far as possible the conditions of entry of the 

child into the adoptive family (adoption leave) to those of the arrival of a new-

born child in the family during the very delicate initial period (maternity leave) 

(Commission v Italy case344). This judgment is not as well-known as the 
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Hofmann one. However, it has been further disapproved since adoption leave 

does not have any connections with the biological condition of the mother. 

 

Other national rights conferred on women, such as breastfeeding leave, were 

not backed-up by the ECJ. In this regard, DAVIES calls attention to the fact that 

“over time, the Court has become more willing to scrutinise whether a period of 

leave is genuinely designed to protect women who has just given birth”345. 

 

In the Commission v France case346, judged in 1988, special rights for women 

included in collective agreements were examined. These rights related in 

particular to the extension of maternity leave; the shortening of working hours, 

for example for women over 59 years of age; the advancement of the retirement 

age; the obtaining of leave when a child is ill; the granting of additional days of 

annual leave in respect of each child; the granting of one day's leave at the 

beginning of the school year; the granting of time off work on Mother's Day; 

daily breaks for women working on keyboard equipment or employed as typists 

or switchboard operators; the granting of extra points for pension rights in 

respect of the second and subsequent children; and the payment of an 

allowance to mothers who have to meet the cost of nurseries or childminders. 

The ECJ concluded that such special rights cannot find justification in Article 

2(3). As some of those examples show, some of the special rights preserved 

relate to the protection of women in their capacity as older workers or parents 

−categories to which both men and women may equally belong347. 

 

The last case, Roca Álvarez348, dealt with the Spanish breastfeeding leave.  

The ECJ indicated that this right is not included in Article 2(3) insofar as it is 

granted also in cases of bottle feeding. According to the Court, the fact that 

national legislation has detached the granting of ‘breastfeeding’ leave from the 

biological fact of breastfeeding precludes a finding that this measure ensures 

the protection of a woman’s biological condition following pregnancy, within the 

                                                           
345

 DAVIES, A. (2012), pages 136-137. 
346

 ECJ, 25 October 1988, Commission v France, case 312/86, ECLI:EU:C:1988:485. 
347

 Paragraph 14. 
348

 ECJ, 30 September 2010, Roca Álvarez, case C-104/09, ECLI:EU:C:2010:561. 



118 
 

meaning of the Hofmann case law349. CARACCIOLO DI TORELLA emphasises 

that whereas in Hofmann the Court relied on the exception of Article 2(3), in 

Roca Álvarez it relied on the principle of equal treatment itself350.  

 

Some case law refers not to rights conferred on women but to certain 

prohibitions of work by women. These prohibitions are not generally allowed by 

the ECJ because they may represent either a barrier to women’s access to 

employment or, if they are already working, a less favourable working condition. 

 

In the Stoeckel case351, the ECJ declared that the prohibition of night work by 

women is not included in Article 2(3) because, whatever the disadvantages of 

night work may be, it does not seem that, except in the case of pregnancy or 

maternity, the risks to which women are exposed when working at night are, in 

general, inherently different from those to which men are exposed352. In the 

same vein, the Court precluded derogations from a general prohibition of night 

work (for men and women) which are subject to more restrictive conditions in 

respect of women than in respect of men and which cannot be justified by the 

need to ensure the protection of women, particularly with regard to pregnancy 

and maternity (Minne case353). However, it did include in Article 2(3) the 

prohibition of night work by pregnant women (Habermann-Beltermann case354). 

Yet, as previously explained355, this general ban does not seem to be valid any 

more in the light of current Article 7 of the PrWD, according to which women are 

not obliged to perform night work during their pregnancy and for a period 

following childbirth, subject to submission of a medical certificate stating that 

this is necessary for the safety or health of the worker concerned. In other 

words, the situation of every worker has to be assessed individually.  
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In the Commission v Austria case356, the ECJ excluded a general357 prohibition 

of the employment of women in the underground mining, a general prohibition 

of the employment in a high-pressure atmosphere and an absolute358 

prohibition of the employment of women in diving work from the scope of Article 

2(3). The ECJ reminded that women should not be excluded from a certain type 

of employment solely because they are on average smaller and less strong than 

average men, while men with similar physical features are accepted for that 

employment359. Hence, the use of average values is not authorised and an 

individual assessment is always needed360.  

 

Finally, a national legislation which provides that an employer may send home a 

woman who is pregnant, although not unfit for work, without paying her salary in 

full when he considers that he cannot provide work for her, is not included in 

Article 2(3) (Høj Pedersen case361). In the ECJ’s view, this legislation is aimed 

not so much at protecting the pregnant woman's biological condition as at 

preserving the interests of her employer362. Such legislation is based on the 

idea that the employer may impose requirements with regard to the employee's 

working capacity which justify her ceasing work. 

2.3.2.3. Access to employment: an arena beyond the PrWD  

 

The short content of the ETD has been complemented by multiple ECJ’s 

judgments in which the Court declared that a refusal to employment, an 

unfavourable treatment regarding working conditions and a dismissal related to 

pregnancy or maternity leave constitutes direct discrimination on the ground of 

sex, because they can only affect women363. This case law will be eventually 
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incorporated into the ETD, as amended by Directive 2002/73364: less favourable 

treatment of a woman related to pregnancy or maternity leave within the 

meaning of Directive 92/85/EEC shall constitute discrimination within the 

meaning of this Directive (Article 2.7). A similar provision is established 

currently in the Recast Directive [Article 2(2)(c)]. In parallel, as regards only 

maternity leave (not pregnancy), the ECJ made clear that the exercise of the 

rights protected by Article 2(3) of the ETD −basically maternity leave−, cannot 

give rise to unfavourable treatment regarding women’s access to employment 

or their working conditions, including the dismissal ones. 

 

As regards the access to employment, Article 3 of the original ETD prohibited 

discrimination on grounds of sex in the conditions, including selection criteria, 

for access to all jobs or posts, whatever the sector or branch of activity, and to 

all levels of the occupational hierarchy. The ECJ interpreted this clause as 

precluding the refusal to appoint a pregnant woman or to renew a fixed-term 

contract to a pregnant worker because of her pregnancy, regardless of the 

financial consequences or organisational inconveniences for the employer.  

 

In the Dekker case365, the Court declared it was discriminatory to refuse to enter 

into a contract of employment with a female candidate whom the company 

considers to be suitable for the job where such refusal is based on the fact that 

she was already pregnant at the time of lodging her application and that the 

consequence would be that, if the company were to employ her, its insurer 

would not reimburse the daily benefits that the company would be obliged to 

pay her during her maternity leave. Such discrimination cannot be justified on 

grounds relating to the financial loss which an employer who appointed a 

pregnant woman would suffer for the duration of her maternity leave366. The fact 

that no man applied for the job does not alter the conclusion reached by the 

Court. 
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In the Gabriele Habermann-Beltermann case367, it was found discriminatory that 

an employment contract for an indefinite period for the performance of night-

time work concluded between an employer and a pregnant employee, both of 

whom were unaware of the pregnancy, was held to be void on account of the 

statutory prohibition on night-time work which applies, by virtue of national law, 

during pregnancy and breastfeeding, or is avoided by the employer on account 

of a mistake on his part as to the essential personal characteristics of the 

woman at the time when the contract was concluded. Termination of a contract 

for an indefinite period […] cannot be justified by the fact that she is temporarily 

prevented, by a statutory prohibition imposed because of pregnancy, from 

performing night-time work368. Likewise, it is discriminatory to refuse to appoint 

a pregnant woman to a post for an indefinite period on the ground that a legal 

prohibition on employment attaching to the condition of pregnancy prevents her 

from being employed in that post from the outset and for the duration of the 

pregnancy (Mahlburg case369). Again, the Court considered that such a 

prohibition takes effect only for a limited period in relation to the total length of 

the contract370. 

 

Finally, it is discriminatory to refuse to renew a fixed-term contract to a female 

worker, who is otherwise judged capable of performing the work concerned, 

based on her state of pregnancy (Jiménez Melgar case371). The Court points 

out that the non-renewal of a fixed-term contract could be viewed as a refusal of 

employment372.  

 

As the access to employment is not regulated at all in the PrWD, the ETD is 

essential to protect pregnant women and women on maternity leave in this 

regard. As a concrete example, the ETD could protect a pregnant woman 

against the non-renewal of a fixed-term contract, while the claimant could not 
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rely on the prohibition of dismissal provided for in the PrWD since the non-

renewal cannot be regarded as a dismissal (Jiménez Melgar case373).  

2.3.2.4. Working conditions: a protection complementary to the PrWD  

 

Article 5 refers to “working conditions”374. Following TEYSSIÉ, “although such 

expression usually refers to the implementing rules of the employment 

relationship, and not to its termination”, the ETD includes among the working 

conditions those governing dismissal375. However, the working conditions (but 

the dismissal ones) and the dismissal conditions will be revised independently 

for several reasons. First of all, because the dismissal conditions are of great 

importance as they put an end to the employment relationship. Secondly, 

following CARACCIOLO DI TORELLA, the ECJ has tackled these conditions 

with a different approach since they involve “not only economic considerations 

but also a ‘restructuring’ of the employment market”. For this reason, “the Court 

has been more cautious”376. Thirdly and more importantly, a separate analysis 

will allow a better comparison between the protection against dismissal afforded 

by the ETD and the prohibition of dismissal established in the PrWD. 

 

Concerning the working conditions stricto sensu, the ECJ has applied its theory 

about direct sex discrimination: a less favourable treatment regarding working 

conditions related to pregnancy or maternity leave constitutes direct 

discrimination on the ground of sex, because they can only affect women. The 

following gives an overview of the rights safeguarded by the Court: 

 The right to an assessment of performance: the principle of equal 

treatment precludes a national rule which deprives a woman of the right 

to an assessment of her performance and, consequently, to the 

possibility of qualifying for promotion, because she did not meet the 
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condition of six months' presence at work due to her absence from the 

undertaking on account of maternity leave (Thibault case377). 

 The right to return to work before the end of parental leave: the principle 

of equal treatment precludes an employer from contesting under national 

law the consent it gave to the reinstatement of an employee to return 

before the end of her parental leave on the grounds that it was in error as 

to her being pregnant. It also precludes a requirement that an employee 

who, with the consent of her employer, wishes to return to work before 

the end of her parental leave must inform her employer that she is 

pregnant in the event that, because of certain legislative prohibitions, she 

will be unable to carry out all of her duties (Busch case378). 

 The right to take annual leave during a period other than the period of 

maternity leave: a worker must be able to take her annual leave379 during 

a period other than the period of her maternity leave, including in a case 

in which the period of maternity leave coincides with the general period 

of annual leave fixed, by a collective agreement, for the entire workforce 

(Merino Pérez case380). The Court held in a later case (Commission v 

Luxembourg381) that a period of leave guaranteed by Community law 

(maternity leave in Merino Pérez) cannot affect the right to take another 

period of leave guaranteed by that law (annual leave in Merino Pérez). 

 The right to access to a higher salary grade: the principle of equal 

treatment precludes a collective agreement such as the Bundes-

Angestelltentarifvertrag-Ost (collective agreement for civil servants on a 

contractual basis in the public sector in East Germany) from excluding 

from a qualifying period for access to a higher salary grade the part of 

the period for which a female worker took maternity leave, under the 

legislation of the former German Democratic Republic (20 weeks), which 

exceeds the protected period of 8 weeks provided for by the legislation of 
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the Federal Republic of Germany to which that agreement refers, where 

both periods of leave are justified by the Hofmann reasons382 (Sass 

case383).  

 Seniority rights in the context of a recruitment competition384: the 

principle of equal treatment precludes a national law which does not 

afford a woman who is on maternity leave the same rights as other 

successful applicants from the same recruitment competition as regards 

conditions for access to the career of an official by deferring the start of 

her career to the end of that leave, without taking account of the duration 

of the leave, for the purpose of calculating her seniority of service 

(Sarkatzis Herrero case385). 

 The right to alter a period of parental leave: the principle of equal 

treatment precludes a provision of national law concerning parental leave 

which, insofar as it fails to take into account changes affecting the worker 

concerned as a result of pregnancy during the maternity leave period, 

does not allow the person concerned to obtain at her request an 

alteration of the period of her parental leave at the time when she claims 

her rights to maternity leave and thus deprives her of the rights attaching 

to that maternity leave (Kiiski case386). The Court repeated that a period 

of leave guaranteed by Community law (parental leave) cannot affect the 

right to take another period of leave guaranteed by that law (maternity 

leave). 

 The right to an action for damages: the principle of equal treatment 

precludes a national legislation which denies a pregnant employee who 

has been dismissed during her pregnancy the option to bring an action 

for damages whereas such an action is available to any other employee 

who has been dismissed, where such a limitation on remedies 

constitutes less favourable treatment of a woman related to pregnancy. 
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That would be the case in particular if the procedural rules relating to the 

only action available in the case of dismissal of such workers do not 

comply with the principle of effective judicial protection of an individual’s 

rights under Community law (Pontin case387). 

 The right to have a specific risk assessment: workers who are 

breastfeeding must have a specific risk assessment taking into account 

the individual situation of the worker in question. According to the Court, 

failure to carry out such an assessment must be regarded as less 

favourable treatment of a woman related to pregnancy or maternity 

leave388 and constitutes direct discrimination on grounds of sex (Otero 

Ramos case389).  

 

All these cases show that the protection granted by the ETD is greater than the 

one provided by the the PrWD. Whereas the PrWD only guarantees the 

maintenance of employment rights (other than pay) during maternity leave, the 

ETD seems to adopt a more extensive approach since the aforementioned 

rights are protected whenever there is an unfavourable treatment due to 

pregnancy or maternity leave, regardless of the period of time. That is to say, 

the protection is not circumscribed to the period of maternity leave. However, 

when the ETD does protect the maintenance of rights during maternity leave, as 

with the PrWD, this protection only covers statutory periods of maternity leave 

and not supplementary periods granted by the employer, as previously seen 

with the accrual of annual leave (Boyle case390). With regard to these 

supplementary periods, the ECJ declared that the principle of equal treatment 

does not preclude a clause in an employment contract which prohibits a woman 

from taking sick leave during a period of supplementary maternity leave granted 

to her by the employer, unless she elects to return to work and thus terminate 

her supplementary maternity leave (Boyle case391). In other words, in order […] 
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to qualify for sick leave, she may be required to terminate the period of 

supplementary maternity leave392. 

2.3.2.5. Protection against dismissal: an almost complete overlap with the PrWD 

 

Following CARACCIOLO DI TORELLA, within the protection against dismissal, 

it is possible to make a further distinction: dismissals on the mere grounds of 

pregnancy and dismissals on grounds of pregnancy-related illness. This author 

points out that whereas the Court has been ‘relatively straightforward’ to state 

that the dismissals of the first kind are unjustifiable, it has focused on the 

dichotomy between pregnancy-related illness and generic illness with regard to 

second kind of dismissals393.  

 

Concerning the first kind of cases, some case law refers to dismissals due to 

the fact that a woman will be temporary unable to work during part of the term of 

a contract due to maternity leave. These cases are very similar to ones related 

to access to employment (Gabriele Habermann-Beltermann and Mahlburg), in 

which the Court concluded that it is discriminatory to refuse to appoint a 

pregnant woman to a post for an indefinite period on the ground that she will be 

temporary prevented from working on account of her pregnancy. In the Webb 

case394, the ECJ applied the same reasoning and precluded the dismissal of an 

employee who is recruited for an unlimited term with a view, initially, to 

replacing another employee during the latter's maternity leave and who cannot 

do so because, shortly after her recruitment, she is herself found to be 

pregnant. The ECJ gave a further step in the Tele Danmark case395 by applying 

the same reasoning to a fixed-term contract. The Court precluded a worker from 

being dismissed on the ground of pregnancy where she was recruited for a 

fixed period, she failed to inform the employer that she was pregnant even 

though she was aware of this when the contract of employment was concluded, 

and because of her pregnancy she was unable to work during a substantial part 

of the term of that contract. According to the Court, the duration of an 
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employment relationship is a particularly uncertain element of the relationship in 

that, even if the worker is recruited under a fixed-term contract, such a 

relationship may be for a longer or shorter period, and is moreover liable to be 

renewed or extended396. 

 

More importantly, the ECJ’s case law created a prohibition of dismissal due to 

pregnancy and maternity leave, in a progressive way: 

 During maternity leave: during the maternity leave accorded to a woman 

pursuant to national law, she is accordingly protected against dismissal 

(Hertz case397). 

 During pregnancy and maternity leave: although, under Article 2(3), 

protection against dismissal must be afforded to women during maternity 

leave, the principle of non-discrimination, for its part, requires similar 

protection throughout the period of pregnancy (Brown case398). The 

Paquay case law399, about a dismissal decision prepared during the 

protection period (pregnancy and maternity leave) but notified after it, is 

also applicable to the ETD. 

 

Furthermore, the ECJ extended the protection against dismissal to situations 

other than pregnancy or maternity leave. In the Mayr case400, it precluded the 

dismissal of a female worker who is at an advanced stage of in vitro fertilisation 

treatment, that is, between the follicular puncture and the immediate transfer of 

the in vitro fertilised ova into her uterus, inasmuch as it is established that the 

dismissal is essentially based on the fact that the woman has undergone such 

treatment. As such treatment directly affects only women it follows that the 

dismissal of a female worker essentially because she is undergoing that 

treatment constitutes direct discrimination on grounds of sex401.  

 

                                                           
396

 Paragraph 32. 
397

 ECJ, 8 November 1990, Handels- og Kontorfunktionærernes Forbund v Dansk Arbejdsgiverforening, 
case C-179/88, ECLI:EU:C:1990:384, paragraph 15. 
398

 ECJ, 30 June 1998, Brown v Rentokil, case C-394/96, ECLI:EU:C:1998:331, paragraph 24. 
399

 ECJ, 11 October 2007, Paquay, case C-460/06, ECLI:EU:C:2007:601. 
400

 ECJ, 26 February 2008, Mayr, case C-506/06, ECLI:EU:C:2008:119. 
401

 Paragraph 50. 



128 
 

With regard to the second kind of dismissals, some case law concerns illnesses 

caused by pregnancy or delivery and the subsequent dismissals. The ECJ also 

interpreted the ETD gradually: 

 In the Hertz case402, the Court made a difference between a dismissal 

during maternity leave and a dismissal after it. During maternity leave a 

woman is protected against dismissal due to an illness attributable to 

pregnancy or confinement. When such illness manifests itself after 

maternity leave, there is no reason to distinguish an illness attributable to 

pregnancy or confinement from any other illness. Consequently, such a 

pathological condition is covered by the general rules applicable in the 

event of illness403. For this reason, the Court concluded that the 

dismissal of a woman after maternity leave on account of repeated 

periods of sick leave attributable to pregnancy or confinement does not 

constitute direct discrimination on grounds of sex, inasmuch as such 

periods of sick leave would lead to the dismissal of a male worker in the 

same circumstances. Hertz left open the issue of the status of the period 

of pregnancy404, which will be tackled in the Brown case. 

 The Larsson judgment405 clarified the Hertz case law. The Court 

confirmed that it is not discriminatory to dismiss a woman after maternity 

leave on the ground of periods of absence due to an illness attributable 

to pregnancy or confinement, even where such illness first appeared 

during pregnancy and continued during and after the period of maternity 

leave. Nonetheless, it clarified that the period of maternity leave cannot 

be taken into account when calculating the period providing grounds for 

her dismissal406. 

 In the Brown case407, on the one hand the Court amended the Larsson 

case law by stating that in the case of a dismissal after maternity leave 

not only a woman’s absence during maternity leave but also during the 
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 ECJ, 8 November 1990, Handels- og Kontorfunktionærernes Forbund v Dansk Arbejdsgiverforening, 
case C-179/88, ECLI:EU:C:1990:384. 
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 Paragraph 16. 
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 CARACCIOLO DI TORELLA, E. (1999b), page 86; SIMON, S. (1999), page 221. 
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 ECJ, 29 May 1997, Handels- og Kontorfunktionærernes Forbund i Danmark, agissant pour Larsson v 
Dansk Handel & Service, agissant pour Føtex Supermarked A/S, case C-400/95, ECLI:EU:C:1997:259. 
406

 Paragraph 22. 
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 ECJ, 30 June 1998, Brown v Rentokil, case C-394/96, ECLI:EU:C:1998:331. 
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period extending from the start of her pregnancy to the start of her 

maternity leave cannot be taken into account for computation of the 

period justifying her dismissal under national law408. On the other hand, it 

declared discriminatory to dismiss a female worker at any time during her 

pregnancy for absences due to incapacity for work caused by illness 

resulting from that pregnancy. To justify this conclusion, the Court said 

that although pregnancy is not in any way comparable to a pathological 

condition (Webb case409), the fact remains that pregnancy is a period 

during which disorders and complications may arise compelling a woman 

to undergo strict medical supervision and, in some cases, to rest 

absolutely for all or part of her pregnancy. Those disorders and 

complications, which may cause incapacity for work, form part of the 

risks inherent in the condition of pregnancy and are thus a specific 

feature of that condition410. The Brown judgment has been praised by 

some legal scholars because it clarified the previous situation of 

confusion. CARACCIOLO DI TORELLA highlights “that the Court 

specifically acknowledged its intention to follow a new direction” by 

reinterpreting the Larsson judgment despite the fact the Court was not 

asked to do it411. SIMON adds that in Brown the Court revealed the 

status of the period of pregnancy itself (unclear in Hertz)412. 

 

To sum up, it is discriminatory to dismiss a worker during pregnancy or 

maternity leave due to illnesses attributable to pregnancy or confinement. On 

the contrary, the principle of equal treatment is not infringed in case of the 

dismissal of a worker after maternity leave due to such illnesses providing that 

absences during pregnancy and maternity leave are not taken into account for 

computation of the period justifying worker’s dismissal.  
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 Pregnancy is not in any way comparable with a pathological condition, and even less so with 
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The approach given by the ECJ to the cases of dismissals on grounds of 

pregnancy-related illness has been widely commented by the legal scholarship. 

Most authors criticise the reintroduction of the comparative element after 

maternity leave. HANLON explains it this way: “there may be a logical 

inconsistency in that the Court considers that, for a period, a pregnancy-related 

illness is not to be compared to a sickness suffered by a man, but after that 

certain time the same condition does become pathological, and a woman can 

be compared to a man”413. In the same vein, FREDMAN argues that “if 

pregnancy is unique to women, so are its longer term consequences”414, 

BARNARD explains that the ECJ’s position “cannot be defended in terms of 

logic”415, and SIMON refers to a “logical inconsistency”416. Moreover, BOCH 

denounces that “the ECJ appears to be prepared to accept that a fundamental 

anti-discrimination principle should be qualified in accordance with the arbitrary 

thresholds417 set by different national laws”418. At the same time, most authors 

see the ECJ’s distinction between periods before and after maternity leave as a 

pragmatic solution419. For example, CARACCIOLO DI TORELLA considers that, 

“although the distinction seems difficult to justify, it represents the compromise 

that the balance between the interest of the employers/market and employees 

require”420. Finally, WYNN and ROPARS suggest applying to dismissals on 

grounds of pregnancy-related illness, instead of the chronological approach421, 

the same reasoning used by the ECJ in the Høj Pedersen case, where it 

distinguished pathological complaints from routine pregnancy-related 

inconveniences422. In the words of WYNN, this new approach “could both limit 
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 Protection against dismissal only during pregnancy and maternity leave. 
422 The Court distinguished between two kind of absences due to pregnancy before the beginning of 

maternity leave: first, where there is incapacity to work by reason of a pathological condition connected 
with her pregnancy, as attested by a medical certificate; second, where there is an absence from work 
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and expand pregnancy rights in the future. It will filter out minor complaints in 

the pregnancy period but it could open up the possibility of allowing more 

serious claims in the post-maternity period”423. 

 

To conclude, a comparison needs to be made between the protection against 

dismissal afforded by the ETD and the prohibition of dismissal established in the 

PrWD. It seems that the ETD overlaps with the PrWD as regards the dismissals 

of pregnant workers and workers on maternity leave. In this sense, it could be 

said that the significance of the ETD in respect of dismissals has been reduced 

in the light of the PrWD424. Nevertheless, the ETD still has or may have a role to 

play at least in connection with two aspects. First, the ETD has shown to be 

relevant for the protection against dismissal during situations other than 

pregnancy or maternity leave, such as an advanced stage of in vitro fertilisation 

treatment (Mayr case425). Second, it remains to be seen if new case law 

changes the current approach and extends the protection against dismissal 

after maternity leave. 

2.3.2.6. The return to the same post: a substantive maternity-related right 

 

Directive 2002/73 introduced, as a corollary to the protection against dismissal, 

a provision that regulates the return from maternity leave: a woman on 

maternity leave shall be entitled, after the end of her period of maternity leave, 

to return to her job or to an equivalent post on terms and conditions which are 

no less favourable to her and to benefit from any improvement in working 

conditions to which she would be entitled during her absence. An identical text 

is now included in Article 15 of the Recast Directive 2006/54. DAVIES thinks 

that the obligation to ensure that the worker benefits from improvements, such 

as pay rises, awarded during her absence, codifies the Gillespie case law426 427. 
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 WYNN, M. (1999), page 444. See also ROPARS, J. (2001), page 85. 
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 BARNARD, C. (2012), pages 410 and 414. 
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The ECJ has interpreted Article 15 of the Recast Directive once (Napoli 

case428). The Court considered that a course intended to prepare a woman for 

an examination which, should she be successful in it, would allow her access to 

a higher grade (deputy commissioner in the prison service) must be regarded, 

under Article 15, as forming a part of the working conditions429 inherent to that 

woman’s post. The Court interpreted this Article as precluding national 

legislation which, on grounds relating to the public interest, excludes a woman 

on maternity leave from that course, while guaranteeing her the right to 

participate in the next training course organised, the date of which is 

nevertheless uncertain. According to the Court, an automatic exclusion from the 

training course, which was considered to be necessary in order to guarantee 

public security, did not appear to comply with the principle of proportionality. 

The Court goes on by stating that it seems possible to conceive of measures 

which would interfere less with the principle of equal treatment between men 

and women. Thus, the national authorities could, if appropriate, contemplate 

reconciling the requirement to train candidates fully with the rights of female 

workers by providing, for a female worker who returns from maternity leave, 

parallel remedial courses equivalent to the initial training course so that that 

female worker may be admitted within the prescribed period to the examination 

enabling her to be promoted, without delay, to a higher grade430. 

 

Finally, it is important to underline that, unlike other provisions on maternity 

leave in the equal treatment Directives, which are of a negative or defensive 

nature, Article 15 of the Recast Directive regulates a positive right to return to 

the same post after maternity leave. This is pointed out by SZYSZCZAK, who 

comments that “now a substantive maternity-related right is included in the 

Directive”431. Such a substantive right is the ‘exception that proves the rule’, 

since it should be normally found in the PrWD and not in the ETD432.  
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2.3.3. The equal treatment Directives in the field of social protection433 

 

Other equal treatment Directives that are part of the legislative framework on 

maternity leave are Directive 79/7, about statutory social security, Directive 

86/378, on occupational social security, and Directive 2004/113, about the 

access to and supply of goods and services, where private social protection is 

included. These three Directives refer to the so-called three pillars of social 

protection: statutory434, occupational435 and private436.  

2.3.3.1. Statutory social security: Directive 79/7  

 

Directive 79/7, on the progressive implementation of the principle of equal 

treatment for men and women in matters of social security, derives from the 

ETD, where the Council committed to adopt a Directive in matters of social 

security in Article 1(2)437. In fact, Directive 79/7 uses as a legal base Article 235 

EECT (current Article 352 TFEU), as did its predecessor. Directive 79/7 has not 

been amended yet and is still in force.  

 

PENNINGS explains that “the term progressive expresses the idea that the 

Directive does not apply to all parts of social security”438. Actually, Directive 79/7 

regulates the application of the principle of equal treatment between men and 

women only to statutory social security schemes, excluding the occupational 

ones. Moreover, this Directive only applies to some social security schemes, 

namely those which provide protection against sickness, invalidity, old age, 
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 This sub-section is inspired by DE LA CORTE RODRÍGUEZ, M. (2014), pages 52-54. 
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accidents at work and occupational diseases and unemployment, leaving out 

specifically survivors' benefits and family benefits (Article 3). Finally, within 

these schemes, Article 7(1) allows Member States to exclude from its material 

scope several matters439, among them the determination of pensionable age for 

the purposes of granting old-age and retirement pensions. These matters shall 

be periodically examined in order to ascertain, in the light of social 

developments in the matter concerned, whether there is justification for 

maintaining the exclusions concerned [Article 7(2)]. The ECJ clarified that these 

matters are exhaustive and, consequently, Member States are not free to 

develop other grounds for derogation from the principle of equal treatment (X 

case440). It has also repeatedly held that these exclusions must be interpreted 

strictly, given the fundamental importance of the principle of equal treatment441. 

 

From a personal point of view, the scope of Directive 79/7 includes the working 

population −including self-employed persons, workers and self-employed 

persons whose activity is interrupted by illness, accident or involuntary 

unemployment and persons seeking employment− and retired or invalided 

workers and self-employed persons (Article 2). 

 

From the material and personal scope, it seems that maternity benefits do not 

belong to the scope of Directive 79/7 for two reasons: first, the maternity 

schemes are not expressly mentioned in its material scope [Article 3(1)]; 

second, the working population whose activity is interrupted by maternity is not 

specifically included in its personal scope (Article 2). 

 

                                                           
439 This Directive shall be without prejudice to the right of Member States to exclude from its scope: 

(a) the determination of pensionable age for the purposes of granting old-age and retirement pensions 
and the possible consequences thereof for other benefits; 
(b) advantages in respect of old-age pension schemes granted to persons who have brought up children ; 
the acquisition of benefit entitlements following periods of interruption of employment due to the 
bringing up of children; 
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benefits for a dependent wife; 
(e) the consequences of the exercise, before the adoption of this Directive, of a right of option not to 
acquire rights or incur obligations under a statutory scheme. 
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 ECJ, 3 September 2014, X, case C-318/13, ECLI:EU:C:2014:2133, paragraph 35. 
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The principle of equal treatment applies particularly to the scope of the schemes 

and the conditions of access thereto, the obligation to contribute and the 

calculation of contributions, and the calculation of benefits and the conditions 

governing the duration and retention of entitlement to benefits [Article 4(1)]. 

There are two exceptions to this principle. The first one is positive action. 

Recital 3 of Directive 79/7 seems to permit positive action measures when it 

allows Member States to adopt specific provisions for women to remove 

existing instances of unequal treatment. This exception, very weak in recital 3 of 

Directive 79/7, became stronger with the Amsterdam Treaty, after which Article 

141(4) ECT [current Article 157(4) TFEU], allowed, with a view to ensuring full 

equality in practice between men and women in working life, the maintenance 

or adoption of measures providing for specific advantages in order to make it 

easier for the underrepresented sex to pursue a vocational activity or to prevent 

or compensate for disadvantages in professional careers. 

 

The second exception is established in Article 4(2), according to which the 

principle of equal treatment shall be without prejudice to the provisions relating 

to the protection of women on the grounds of maternity. This exception seems 

to refer to statutory maternity benefits for women on maternity leave: the 

granting of these benefits should not infringe the principle of equal treatment. 

For this reason, regardless of the exclusion of maternity benefits from the scope 

of Directive 79/7, the exception in Article 4(2) seems to indicate that Member 

states are free to grant these benefits to women without impinging on the 

principle of non-discrimination.  

2.3.3.2. Occupational social security: Directive 86/378  

 

Directive 79/7 was only a first step to apply the principle of equal treatment in 

matters of social security because it only applies to the statutory schemes442. 

Aware of this, the Council engaged itself in Article 3(3)443 of Directive 79/7 to 

adopt provisions with a view to ensuring implementation of the principle of equal 
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 This is acknowledged in Article in recital 2 of Directive 79/7:  whereas the principle of equal treatment 
in matters of social security should be implemented in the first place in the statutory schemes […] 
443 With a view to ensuring implementation of the principle of equal treatment in occupational schemes, 

the Council, acting on a proposal from the Commission, will adopt provisions defining its substance, its 
scope and the arrangements for its application. 
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treatment in occupational schemes. Therefore, Directive 86/378 could be 

considered as a follow-up of Directive 79/7. As a matter of fact, both Directives 

follow the same logic and a similar structure, except for the list of expressly 

forbidden provisions in Directive 86/378. Directive 86/378’s legal base is not 

only Article 235 EECT (current Article 352 TFEU), but also Article 100 EECT 

(current Article 114 TFEU).  

 

From a material point of view, Directive 86/378 has a larger scope than its 

predecessor since it applies as well to other social benefits, in cash or in kind, 

and in particular survivors' benefits and family allowances, but only if such 

benefits are accorded to employed persons and thus constitute a consideration 

paid by the employer to the worker by reason of the latter's employment (Article 

4444). Furthermore, the matters445 where Member States may defer the 

compulsory application of the principle of equal treatment (Article 9) are far less 

numerous than in Directive 79/7. Among the matters that may be excluded, the 

determination of pensionable age for the purposes of granting old-age or 

retirement pensions can still be found. The personal scope of this Directive 

does not change, except for the inclusion of maternity among the reasons for 

the interruption of workers’ activity (Article 3). 

 

From the material and personal scope, it remains unclear whether occupational 

maternity benefits are part of the scope of Directive 86/378. On the one hand, 

the material scope does not cover maternity schemes. On the other hand, the 

personal scope does include the working population whose activity is 

interrupted by maternity. However, this lack of consistency could be overcome 

thanks to the maternity exception. This is the only exception to the principle of 

                                                           
444

 This Article also clarifies that old age includes early retirement. 
445 Member States may defer compulsory application of the principle of equal treatment with regard to: 

(a) determination of pensionable age for the purposes of granting old-age or retirement pensions, and 
the possible implications for other benefits: 
— either until the date on which such equality is achieved in statutory schemes, 
— or, at the latest, until such equality is required by a directive. 
(b) survivors' pensions until a directive requires the principle of equal treatment in statutory social 
security schemes in that regard; 
(c) the application of the first subparagraph of Article 6(1)(i) –setting different levels of worker 
contribution–  to take account of the different actuarial calculation factors, at the latest until the expiry 
of a thirteen year period as from the notification of this Directive –30

th
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equal treatment, which applies to the same features of social security schemes: 

conditions of access, contributions and benefits [Article 5(1)]. According to 

Article 5(2), the principle of equal treatment shall not prejudice the provisions 

relating to the protection of women by reason of maternity. As before, it could 

be argued that this exception allows Member states to grant occupational 

maternity benefits to women without interfering with the principle of non-

discrimination.  

 

Unlike Directive 79/7, Directive 86/378 has a list of expressly forbidden 

provisions446 [Article 6(1)]. From this list, it is important to highlight the ones 

suspending the retention or acquisition of rights during periods of maternity 

leave which are granted by law or agreement and are paid by the employer 

[6(1)(g)]. With regard to the latter, the Court considered contrary to Article 6(1) 

of Directive 86/378 national rules under which a worker acquires no rights to an 

insurance annuity which is part of a supplementary occupational pension 

scheme during statutory maternity leave paid in part by her employer447 −the 

allowance paid by the employer was exempt from tax− because the acquisition 

                                                           
446 Provisions contrary to the principle of equal treatment shall include those based on sex, either directly 

or indirectly, in particular by reference to marital or family for: 
(a) determining the persons who may participate in an occupational scheme; 
(b) fixing the compulsory or optional nature of participation in an occupational scheme; 
(c) laying down different rules as regards the age of entry into the scheme or the minimum period of 
employment or membership of the scheme required to obtain the benefits thereof; 
(d) laying down different rules, except as provided for in subparagraphs (h) and (i), for the 
reimbursement of contributions where a worker leaves a scheme without having fulfilled the conditions 
guaranteeing him a deferred right to long-term benefits; 
(e) setting different conditions for the granting of benefits of restricting such benefits to workers of one 
or other of the sexes; 
(f) fixing different retirement ages; 
(g) suspending the retention or acquisition of rights during periods of maternity leave or leave for family 
reasons which are granted by law or agreement and are paid by the employer; 
(h) setting different levels of benefit, except insofar as may be necessary to take account of actuarial 
calculation factors which differ according to sex in the case of benefits designated as contribution-
defined; 
(i) setting different levels of worker contribution; setting different levels of employer contribution in the 
case of benefits designated as contribution-defined, except with a view to making the amount of those 
benefits more nearly equal; 
(j) laying down different standards or standards applicable only to workers of a specified sex, except as 
provided for in subparagraphs (h) and (i), as regards the guarantee or retention of entitlement to 
deferred benefits when a worker leaves a scheme. 
447

 Mrs Mayer received the maternity allowance paid by the State and the supplementary maternity 
allowance paid by the employer up to the difference between the allowance paid by the State and the 
last net pay. 
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of those rights is conditional upon the worker’s receiving taxable pay during the 

maternity leave (Mayer case448). 

 

The Barber judgment449 was a turning point in the application of equal treatment 

in the field of occupational social security. This judgment declared that a 

pension paid under a contracted-out scheme constitutes consideration paid by 

the employer to the worker in respect of his employment and consequently falls 

within the scope of Article 119 EECT. Previously, the principle of equal pay 

contained in this Article had been declared to be directly effective since 8 April 

1976 in the Defrenne II judgment450. This meant that full equality had to be 

applied to employees from 8 April 1976 on to occupational social security 

schemes. Aware of the revolution this could have provoked, the Court 

exceptionally, taking into account the financial balance of many contracted-out 

pension schemes and overriding considerations of legal certainty (Directive 

86/378 allowed some exclusions from its material scope451), limited the effects 

of its judgment to benefits payable in respect of periods of service452 

subsequent to the date of the judgment (17 May 1990), except in the case of 

workers or those claiming under them who have before that date initiated legal 

proceedings or raised an equivalent claim under the applicable national law, 

who could rely on Article 119 EECT for periods of service as from 8 April 1976. 

The Barber case law had so much impact that a “Protocol concerning Article 

119 of the Treaty establishing the European Community”453 was annexed to the 

ECT454 by the Treaty of Maastricht. The current Protocol is “Protocol No 33 
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452

 The limitation of the effects in time of the Barber judgment is applicable to benefits not linked to the 
length of actual service only where the operative event occurred before 17 May 1990 (ECJ, 28 September 
1994, Coloroll Pension Trustees v Russell and Others, case C-200/91, ECLI:EU:C:1994:348, paragraph 60). 
453 For the purposes of Article 119 of this Treaty, benefits under occupational social security schemes 

shall not be considered as remuneration if and in so far as they are attributable to periods of 
employment prior to 17 May 1990, except in the case of workers or those claiming under them who have 
before that date initiated legal proceedings or introduced an equivalent claim under the applicable 
national law. 
454

 ECT (Treaty of Maastrich), OJ C 224, 31 August 1992, 6. 
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concerning Article 157 of the Treaty on the Functioning of the European Union” 

annexed to the Treaty on EU (TEU)455 and to the TFEU. 

 

The Barber judgment implied that some provisions of Directive 86/378 were 

invalidated with respect to employees. That is why Directive 86/378 was 

amended by Directive 96/97456. The latter Directive adapted Directive 86/378 to 

the Barber case law, making a clear distinction between employees and self-

employed workers. Whereas the principle of equal treatment is fully applicable –

the exclusions of Article 9 are not allowed− to employees as from 17 May 1990, 

this principle is only partially applied to self-employed workers, who continue to 

be subject to those exclusions457.  

 

Finally, Directive 86/378 was integrated into the Recast Directive 2006/54. This 

Directive does not bring any novelties to previous regulation, except for the 

explicit inclusion of pension schemes for public servants, in accordance with the 

ECJ’s case law458, and covers in the Chapter 2 of Title II the text of the repealed 

Directive 86/378, as amended by Directive 96/97. 

2.3.3.3. Private social protection: Directive 2004/113  

 

Directive 2004/113 is a Directive on equal treatment in areas other than 

employment and professional life because discrimination based on sex […] also 

takes place in areas outside of the labour market (recital 9). The purpose of this 

Directive is to lay down a framework for combating discrimination based on sex 

in the access to and supply of goods and services (Article 1). Among these 

services, Directive 2004/113 applies to insurance and pensions which are 

private, voluntary and separate from the employment relationship (recital 15). 

The legal base used is Article 13(1) ECT [current Article 19(1) TFEU], according 

to which the Council (by unanimity) might take appropriate action to combat 

discrimination based on sex, racial or ethnic origin, religion or belief, disability, 
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 TEU, OJ C 326, 26 October 2012, 13. 
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 Council Directive 96/97/EC of 20 December 1996, amending Directive 86/378/EEC on the 
implementation of the principle of equal treatment for men and women in occupational social security 
schemes, OJ L 46, 17 February 1997, 20. 
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 See PENNINGS, F. (2010), page 337. 
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 ECJ, 28 September 1994, Bestuur van het Algemeen burgerlijk pensioenfonds v Beune, case C-7/93, 
ECLI:EU:C:1994:350; and ECJ, 12 September 2002, Niemi, case C-351/00, ECLI:EU:C:2002:480. 
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age or sexual orientation. The personal scope of application covers all persons 

who provide goods and services, which are available to the public irrespective 

of the person concerned as regards both the public and private sectors, 

including public bodies, and which are offered outside the area of private and 

family life and the transactions carried out in this context [Article 3(1)]. The 

material scope includes all goods and services within the meaning of the 

provisions of the ECT459, except for the content of media and advertising and for 

education [Article 3(3)]. 

 

The principle of equal treatment between men and women prohibits both direct 

discrimination based on sex, including less favourable treatment of women for 

reasons of pregnancy and maternity, and indirect discrimination based on sex 

[Article 4(1)]. There are four exceptions to the principle of equal treatment, three 

of which will be studied. Two of them are also provided for in the Directives in 

the field of employment and social security: the protection of women as regards 

pregnancy and maternity [Article 4(2)460] and positive action measures (Article 

6461).  

 

Finally, by way of derogation from the general rule requiring unisex premiums 

and benefits established by Article 5(1), Article 5(2) granted Member States in 

which national law did not yet apply that rule at the time when Directive 

2004/113 was adopted462 the option of deciding before 21 December 2007 to 

permit under certain conditions different premiums and benefits based on 

average calculations related to sex463. The Member States concerned had to 

review their decision 5 years after 21 December 2007. In the Test-Achats 

                                                           
459

 […] Goods should be taken to be those within the meaning of the provisions of the Treaty establishing 
the European Community relating to the free movement of goods. Services should be taken to be those 
within the meaning of Article 50 of that Treaty (recital 11) 
460 This Directive shall be without prejudice to more favourable provisions concerning the protection of 

women as regards pregnancy and maternity. 
461 With a view to ensuring full equality in practice between men and women, the principle of equal 

treatment shall not prevent any Member State from maintaining or adopting specific measures to 
prevent or compensate for disadvantages linked to sex. 
462 […] Exemptions are allowed only where national legislation has not already applied the unisex rule 

[…] (recital 19). 
463

 Proportionate differences in individuals’ premiums and benefits where the use of sex is a 
determining factor in the assessment of risks based on relevant and accurate actuarial and statistical 
data. 
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case464 the ECJ declared invalid Article 5(2) with effect from 21 December 

2012, because of the risk of indefinite perpetuation of this derogation. Such a 

provision, which enables the Member States in question to maintain without 

temporal limitation an exemption from the rule of unisex premiums and benefits, 

works against the achievement of the objective of equal treatment between men 

and women, which is the purpose of Directive 2004/113, and is incompatible 

with Articles 21 and 23 of the Charter (CFREU)465. In any event, Article 5(3) 

clarifies that costs related to pregnancy and maternity shall not result in 

differences in individuals' premiums and benefits. 

 
  

                                                           
464

 ECJ, 1 March 2011, Association Belge des Consommateurs Test-Achats and Others, case C-236/09, 
ECLI:EU:C:2011:100. 
465

 Paragraph 32. 
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3. EU LAW ON OTHER CHILD-RELATED LEAVES 
 

For the sake of completeness, it is essential to study apart from maternity leave 

other child-related leaves considered at EU level, such as paternity leave, 

adoption leave and parental leave. According to EU provisions, paternity leave 

is the male counterpart of maternity leave, that is to say a right of the working 

father to be used around childbirth. The study of this leave will be essential for 

the study of the possible discrimination of maternity leave against non-delivering 

parents (part IV). Secondly, adoption leave is meant to enable parents to look 

after adopted children right after their adoption. This leave replicates somehow 

maternity leave by replacing childbirth with the entry into adoption. However, as 

the mother does not deliver, her biological condition does not need to be 

protected. That is why adoption leave is a right of both the mother and the 

father and the focus is only on the adopted child. Lastly, parental leave is also a 

right of both female and male workers. This leave focuses on one specific social 

risk: the care of biological or adopted children while they are young (up to 8 

years old). It is sometimes enjoyed just after the maternity/paternity/adoption 

leave period. If the maternity leave duration exceeds the time needed for the 

protection of the delivering mother, it could be considered that a part of it is 

meant to protect the new-born. It is in respect to this second part that maternity 

leave and parental leave may converge.  

 

This section is divided into two sub-sections. The first one will review the EU 

legislative framework on parental leave. The second sub-section will deal with 

the few EU provisions which regulate paternity leave and adoption leave.  

3.1. EU Law on parental leave 

 

Parental leave is also recognised as a fundamental right in Article 33(2) of the 

CFREU. However, as with maternity leave, this recognition does not mean that 

the EU has a legal base to regulate the right to parental leave. In fact, EU 

Primary Law has never counted on a specific legal base to do it. For this 
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reason, the EU legislature had to use an indirect legal base –equality between 

men and women−466 to pass Directives on parental leave. 

 

As with maternity leave, there are two kinds of Directives that regulate parental 

leave. On the one hand, the substantive Directive 2010/18467 (replacing 

Directive 96/34468), which sets minimum requirements such as a minimum 

period of parental leave (4 months) or the non-transferability of part of it (1 

month). On the other hand, the Directives on equal treatment between men and 

women in the field of employment and social security are also part of the 

legislative framework of parental leave. As KOLDINSKÁ argues, “parental leave 

is often seen as part and parcel of sex discrimination law, especially due to the 

fact that women often still take over the caring role, and they more often take 

the parental leave”469. Indeed, although parental leave is a right of both women 

and men, it is usually the woman who takes parental leave. For this reason, 

unlike maternity leave, where the ECJ analyses cases of direct discrimination 

on ground of sex, in the case of parental leave the Court judges cases of 

indirect discrimination. Actually, Directive 2010/18 and the Directives on equal 

treatment exclude any form of direct discrimination. Directive 2010/18, which is 

based on the principle of equal treatment, creates a neutral right of parental 

leave, applicable to both parents. Furthermore, for example, Article 28(2) of the 

Recast Directive 2006/54 states that this Directive shall be without prejudice to 

the provisions of Directive 96/34 (current Directive 2010/18). 

3.1.1. Directive 96/34, on parental leave470  

 

Directive 96/34 was an important milestone in the path followed in the last 

decades towards the conciliation of family and professional life. More precisely, 

this Directive creates two measures to allow workers to better reconcile their 

family and professional obligations, i.e. parental leave, the leading measure of 
                                                           
466

 Current Article 153(1)(i) TFEU (equality between men and women with regard to labour market 
opportunities and treatment at work).  
467 Council Directive 2010/18/EU of 8 March 2010, implementing the revised Framework Agreement on 
parental leave concluded by BUSINESSEUROPE, UEAPME, CEEP and ETUC and repealing Directive 
96/34/EC, OJ L 68, 18 March 2010, 13. 
468

 Council Directive 96/34/EC of 3 June 1996, on the framework agreement on parental leave concluded 
by UNICE, CEEP and the ETUC, OJ L 145, 19 June 1996, 4. 
469

 KOLDINSKÁ, K. (2011), page 1628. 
470

 This sub-section is slightly inspired by DE LA CORTE RODRÍGUEZ, M. (2012a), pages 194-208. 
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Directive 96/34, as it can be easily deducted from its title471, and time off from 

work on grounds of force majeure for urgent family reasons in cases of sickness 

or accident making the immediate presence of the worker indispensable. The 

second measure, the so-called “emergency leave”472 or filial leave473, goes 

beyond the scope of this research and therefore will be left out.  

3.1.1.1 Legal base: equal treatment between men and women in the labour market 

 

The legal base of Directive 96/34 is Article 4(2) of the 1992 Agreement on social 

policy [current Article 155(2) TFEU], which creates the possibility of 

implementing agreements concluded at Community level in certain matters, at 

the joint request of the signatory parties, by a Council decision.  

 

Directive 96/34 is based on the Agreement on social policy concluded in 1992, 

a more ambitious text than the chapter of EECT on Community social policy. 

Even though the United Kingdom decided to opt out, the 12 Member States at 

the time adopted a “Protocol on social policy”, authorising the other 11 Member 

States to apply the Agreement on social policy, without the United Kingdom. 

This Protocol was annexed by the Treaty of Maastricht to the ECT. Later on, the 

1997 Amsterdam European Council decided to suppress the Protocol and to 

integrate its provisions into the chapter of the ECT on social policy, which would 

finally become binding for the United Kingdom. This suppression and integration 

was done by the Treaty of Amsterdam.  

 

The Agreement on social policy provided for a unique procedure which allowed 

the Council to turn social agreements concluded at EU level between 

management and labour into EU Law. This procedure was regulated in Articles 

3 and 4 of the Agreement (current Articles 154 and 155 TFEU), and in the 

Commission Communication of 14 December 1993, concerning the application 
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 Directive 96/34, on the framework agreement on parental leave concluded by UNICE, CEEP and the 
ETUC. 
472

 DAVIES, A. (2012), page 138. 
473

 Impact Assessment Report on Proposal for a Directive of the European Parliament and the Council 
amending Council Directive 92/85/EEC on the introduction of measures to encourage improvements in 
the safety and health at work of pregnant workers and workers who have recently given birth or are 
breastfeeding, Brussels, 3.10.2008, SEC(2008) 2596, page 51. 
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of the Agreement on social policy474, and included several phases475. 

Concerning the final phase, a European social agreement could be eventually 

implemented by a Council decision if two conditions were met: first, it was 

requested by the signatory parties; second, the agreement touched upon 

matters included in Article 2 of the Agreement on social policy. These two 

conditions were fulfilled in the case of the “Framework agreement on parental 

leave” reached between the cross-industry organizations UNICE476, CEEP477 

and the ETUC478 on 14 December 1995. These organizations forwarded to the 

Commission their joint request to implement the Framework agreement by a 

Council Decision479 and the matter treated480 was included in Article 2(1), forth 

indent, of the Agreement: equality between men and women with regard to 

labour market opportunities and treatment at work [current 153(1)(i) TFEU]. 

Finally, the “Framework agreement on parental leave” was transformed into 

Directive 96/34 on 3 June 1996.  

 

In relation to the matter treated, equality of treatment between men and women 

in the labour market, it may be questionable whether parental leave for both 

women and men is the correct way to achieve equality at work. At first sight, it 

seems that, given that women are usually the ones who look after children, 

equality should be achieved by granting parental leave only to women. 

However, the underlying reasoning appears to go beyond this first approach. 

Parental leave aims at facilitating the reconciliation of parental and professional 

responsibilities for working parents481, both women and men, the latter being 

                                                           
474

 Communication from the Commission of 14 December 1993 concerning the application of the 
Agreement on social policy presented by the Commission to the Council and to the European 
Parliament, Brussels, 14.12.1993, COM(93) 600 final. 
475

 Consultation of management and labour at EU level by the Commission, first, before submitting 
proposals in the social field on the possible direction of Community action, and second, if after such 
consultation the Commission considers Community action advisable on the content of the envisaged 
proposal; dialogue between management and labour at EU level; agreement; at the joint request of the 
signatory parties, implementation by a Council decision on a proposal from the Commission. 
476

 Union des Industries de la Communauté européenne (UNICE), currently named BusinessEurope. 
477

 Centre européen de l'entreprise publique (CEEP) −European Centre of Employers and Enterprises 
providing Public Services. 
478

 European Trade Union Confederation (ETUC). 
479

 See recital 8 of Directive 96/34. 
480

 Reconciling work and family life and promoting equal opportunities and treatment between men and 
women (preamble of the Framework agreement on parental leave). 
481

 Clause 1.1 of the Framework agreement on parental leave. 
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encouraged to assume an equal share of family responsibilities482. In this way 

conciliation of family and professional life is understood as a way to contribute 

to equality between men and women in the labour market. If conciliation comes 

real both for women and men, and they actually share family obligations, labour 

market equality will be improved. It should be born in mind that family and 

professional life are two realities closely linked, two sides of the same coin. In 

this vein, DAVIES indicates that, for many commentators, one of the most 

significant reasons for the lack of full equality for men and women at work is 

“that women still tend to have a greater share of the responsibility for looking 

after children […] alongside their paid work in the labour market”483. Similarly, 

CASTRO ARGÜELLES defends that Directive 96/34 “introduced a new 

approach in the treatment of conciliation of family and professional life, related 

precisely to the opportunity to ensure, through it, equality and non-

discrimination on the grounds of sex”484. 

3.1.1.2. Scope: employees 

 

The Framework agreement, contained in the Annex to Directive 96/34, applies 

to all workers, men and women, who have an employment contract or 

employment relationship as defined by the law, collective agreements or 

practices in force in each Member State (clause 1.2). Consequently, self-

employed workers are excluded from the personal scope of Directive 96/34. 

The ECJ clarified that Directive 96/34 and the Framework agreement which is 

annexed to it cover also public officials and reminded that the principle of equal 

treatment for men and women is of general application and applies to 

employment in the public sector (Chatzi case485).  

3.1.1.3. Parental leave: basic and secondary features 

 

The Framework agreement grants working men and women an individual right 

to parental leave on the grounds of the birth or adoption of a child to enable 

them to take care of that child, for at least 3 months, until a given age up to 8 
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 Recital 8 of the Framework agreement on parental leave. 
483

 DAVIES, A. (2012), page 136. 
484

 CASTRO ARGÜELLES, M.A., in GARCÍA MURCIA, J. (ed.) (2005), page 385. 
485 ECJ, 16 September 2010, Chatzi, case C-149/10, ECLI:EU:C:2010:534, paragraphs 27 and 30. 
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years to be defined by Member States and/or management and labour (clause 

2.1). In principle, this right should be granted on a non-transferable basis, with 

the aim of promoting equal opportunities and equal treatment between men and 

women486 (clause 2.2). Yet, the non-transferability is only a recommendation. 

 

The basic features of the parental leave established in clauses 2.1 and 2.2 of 

Directive 96/34 can be presented as follows: 

 A right of working parents: the ECJ made clear that the persons granted 

the right to parental leave are the parents, in their capacity as workers, 

and they alone. Consequently, clause 2.1 of the Framework Agreement 

cannot be interpreted as conferring an individual right to parental leave 

on the child, despite Article 24(1) of the CFREU487 (Chatzi case488).  

 An individual right of working parents: each parent has the right to 

parental leave for at least 3 months, in principle on a non-transferable 

basis. As the non-transferability is only a recommendation, a Member 

State could provide all the parental leave period on a transferable basis. 

If so, in the case of a Member State with a 3-month parental leave, one 

parent could eventually enjoy 6 months of leave (3 months plus 3 

months transferred by the other parent).   

 A right on the grounds of the birth or adoption of a child: the ECJ 

explained that this wording reflects only the fact that the grant of 

parental leave is subject to the condition that a child has been born or 

adopted. This does not imply that for the right to parental leave to be 

justified, the birth or adoption of the child must have occurred after 

Directive 96/34 has come into force in the Member State concerned489 

(Commission v Luxembourg case490).  

                                                           
486

 It is thought that a right to parental leave for men on a “take it or leave it” basis encourages men to 
make use of parental leave. 
487 Children shall have the right to such protection and care as is necessary for their well-being. They may 

express their views freely. Such views shall be taken into consideration on matters which concern them in 
accordance with their age and maturity. 
488

 ECJ, 16 September 2010, Chatzi, case C-149/10, ECLI:EU:C:2010:534, paragraphs 34, 38 and 40. 
489

 Luxembourg limited the grant of the right to parental leave to parents of children born after 31 
December 1998, or in respect of whom adoption proceedings were initiated after that date. The Court 
concluded that by doing so Luxembourg had failed to fulfil its obligations under Directive 96/34. 
490

 ECJ, 14 April 2005, Commission v Luxembourg, case C-519/03, ECLI:EU:C:2005:234, paragraph 47. 
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 A right to take care of a child, for at least 3 months, until a given age up 

to 8 years: on the one hand, it is clear that the purpose of parental leave 

is enabling parents to look after their children while they are young for at 

least 3 months. WELDON-JOHNS warns that the utilisation period of 

these 3 months may be narrowed by Member States, because they may 

set an earlier age than the child’s eight birthday491. On the other hand, 

the Court specified that clause 2.1 does not require the birth of twins to 

confer entitlement to a number of periods of parental leave equal to the 

number of children born. Nonetheless, it also claimed that this clause 

obliges the national legislature to establish a parental leave regime 

which ensures that the parents of twins receive treatment that takes due 

account of their particular needs492, in the light of the principle of equal 

treatment before the law493 (Chatzi case494). 

 

Other secondary features of parental leave are to be defined at a national level. 

In fact, “the Parental Leave Directive leaves a large number of issues to be 

resolved by the Member State and/or Social Partners”495. Clause 3 of the 

Framework agreement sets that the conditions of access and detailed rules for 

applying parental leave shall be defined by law and/or collective agreement in 

the Member States, as long as the minimum requirements of this agreement are 

respected. Member States and/or management and labour may, in particular, 

adjust those conditions and rules to the special circumstances of adoption 

(clause 3.c) and authorise special arrangements to meet the operational and 

organisational requirements of small undertakings (clause 3.f). 

 

                                                           
491

 WELDON-JOHNS, M. (2013), page 669. 
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 […] generally, a duration appreciably longer than the minimum duration prescribed by the Framework 
Agreement and a certain degree of flexibility granted to the parents to take the leave on the basis of the 
age of the child are such as to make it easier to deal with the increased burdens connected with bringing 
up twins. […] (ECJ, 16 September 2010, Chatzi, case C-149/10, ECLI:EU:C:2010:534, paragraph 72). 
However, it is also possible to conceive of and adopt other measures that are appropriate for the 
purpose of meeting the particular needs of the parents of twins, such as material assistance, in the form, 
for example, of a right of access to childcare centres, or financial aid, in the form, inter alia, of specific 
benefits allowing the method of care to be freely chosen (paragraph 73). 
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 Article 20 of the CFREU. 
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 BARNARD, C. (2012), page 421. 
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First of all, with regard specifically to the ways of enjoying parental leave, 

Member States and/or management and labour may decide whether this leave 

is granted on a full-time or part-time basis, in a piecemeal way or in the form of 

a time-credit system (clause 3.a). 

 

Secondly, concerning the conditions of access, Member States and/or 

management and labour may make entitlement to parental leave subject to a 

period of work qualification and/or a length of service qualification which shall 

not exceed one year (clause 3.b). The ECJ declared that those conditions do 

not in any way provide that one of the parents can be denied the right to 

parental leave, inter alia, because of the employment status of his or her 

spouse (Maïstrellis case496). As a result, the Court precluded national provisions 

under which a civil servant is not entitled to parental leave where his wife does 

not work or exercise any profession unless she is unable to meet the needs 

related to the upbringing of the child due to a serious illness or injury (in the 

latter case, even if his wife does not work, he will be entitled to parental leave). 

 

Thirdly, clause 3 also touches upon some conditions of exercise of the right to 

parental leave. Member States and/or management and labour may define the 

circumstances in which an employer, following consultation in accordance with 

national law, collective agreements and practices, is allowed to postpone the 

granting of parental leave for justifiable reasons related to the operation of the 

undertaking (clause 3.e). This clause provides an illustrative list of justifiable 

reasons497. Member States and/or management and labour may also establish 

notice periods to be given by the worker to the employer when exercising the 

right to parental leave, specifying the beginning and the end of the period of 

leave (clause 3.d).  

 

Fourthly, although the Framework agreement remains silent, case law has 

treated the possible alterations of the initial period of parental leave. The ECJ 

has expressly recognised the possibility of introducing strict conditions to any 

                                                           
496

 ECJ, 16 July 2015, Maïstrellis, case C-222/14, ECLI:EU:C:2015:473, paragraph 36. 
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 Where work is of a seasonal nature, where a replacement cannot be found within the notice period, 
where a significant proportion of the workforce applies for parental leave at the same time, where a 
specific function is of strategic importance. 
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alteration of parental leave since the grant of such leave affects the organisation 

of the business or of the service for which the worker enjoying that leave is 

employed and may in particular necessitate recruitment of a replacement. At the 

same time, it found also reasonable that the worker should be able to rely on 

events occurring after the application for or grant of leave, which, incontestably, 

make it impossible for him to look after the child under the conditions originally 

foreseen (Kiiski case498). The Court concluded that maternity leave499 

constitutes a justified ground for modifying the period of parental leave. 

Moreover, the CST declared that an illness of the worker concerned could also 

be a justified ground if it makes impossible for him to look after the child 

(Duyster case500).   

 

Finally, once the basic and secondary features of parental leave have been 

outlined, it is important to make clear the main differences between parental 

leave and maternity leave. Actually, it is not unusual that one leave is mistaken 

for the other one501. Three essential dissimilarities can be highlighted. First, the 

persons entitled: whereas maternity leave is a right of women, parental leave is 

a right of both women and men. Second, the purpose of the leave: while 

maternity leave seeks the protection of the delivering mother and the special 

relationship between a woman and her new-born502, parental leave pursues the 

care of children while they are young. Third, maternity leave is always paid 

whereas in the case of parental leave this is up to the Member States (see 

below the guarantees of parental leave). 

 

It is also interesting to remind what the ECJ has continuously held on the 

mutual respect of EU rights. Following its case law, the Court declared that 

Luxembourg had failed to fulfil its obligations under Directive 96/34 by providing 
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 ECJ, 20 September 2007, Kiiski, case C-116/06, ECLI:EU:C:2007:536, paragraphs 37 and 38. 
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 Changes affecting the worker as a result of pregnancy during the period of at least 14 weeks 
preceding and after childbirth. 
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 CST, 13 December 2007, Duyster v Commission, joined cases F-51/05 and F-18/06, 
ECLI:EU:F:2007:221, paragraph 170. 
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 For example, the referring national Court mentions parental leave when it should refer to maternity 
leave in Sarkatzis Herrero case (ECJ, 16 February 2006, Sarkatzis Herrero, case C-294/04, 
ECLI:EU:C:2006:109, paragraphs 24 and 25). See also recital 9 of the Framework agreement. 
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 According to the Hofmann case law. As stated in the Introduction, the EU Directives on maternity 
leave seem to focus on the protection of the delivering mother. 
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that the right to maternity leave arising during parental leave replaces the latter 

which must then come to an end, without it being possible for the mother to 

defer the portion of the parental leave which she was unable to take 

(Commission v Luxembourg case503). Contrary to the Kiiski case504, in this case 

maternity leave affected the right to parental leave. 

 

Concerning the connections between parental leave and maternity leave, it is 

also worth mentioning the recent TSN and YTN cases505. The Court examined 

to what extent Directive 96/34 permits a provision of national law pursuant to 

which a pregnant worker who interrupts a period of unpaid parental leave, to 

take, with immediate effect, a maternity leave does not benefit from the 

maintenance of the remuneration to which she would have been entitled had 

that period of maternity leave been preceded by a minimum period of 

resumption of work. The Court precluded such a provision because it had the 

effect of dissuading workers from taking parental leave and therefore 

undermined the effectiveness of Directive 96/34. 

3.1.1.4. Guarantees of parental leave 

 

The guarantees of parental leave are not the same as those provided for in the 

case of maternity leave. However, for the sake of clarity, the same guarantees 

structure will be followed when studying parental leave: maintenance of income 

and other employment rights and protection against dismissal. To this structure 

it will be added the maintenance of social security rights, treated specifically in 

Directive 96/34. Before going into detail, it could be said that, generally 

speaking, parental leave has fewer guarantees in EU Law and therefore it is 

less protected than maternity leave. The most significant difference is that 

whereas maternity leave is always paid, EU Law does not ensure income-

replacement during parental leave.  

 

The lack of income-replacement during parental leave has been censured by 

several authors, above all because this leads to a gender-unequal use of the 
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 ECJ, 14 April 2005, Commission v Luxembourg, case C-519/03, ECLI:EU:C:2005:234, paragraph 34. 
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leave. CARACCIOLO DI TORELLA believes that the main problem of Directive 

96/34 “was the lack of remuneration: it therefore failed to attract interest 

amongst fathers reluctant to give up the (usually) higher family income”506. 

Consequently, in the words of CURRIE, “the usefulness of this Directive in truly 

facilitating reconciliation for fathers is uncertain”507.  

3.1.1.4.1 Maintenance of income and other employment rights 

 

Unlike maternity leave, the maintenance of income and other employment rights 

is not guaranteed during parental leave under EU Law. Clause 2.7 of the 

Framework agreement states that Member States and/or management and 

labour shall define the status of the employment contract or employment 

relationship for the period of parental leave. This clause has been interpreted by 

the ECJ, which considers that the determination of the status of the employment 

contract or employment relationship during the period of parental leave includes 

the extent to which the worker may, during that period, continue to acquire 

rights vis-à-vis the employer (Gómez-Limón Sánchez-Camacho508 and 

Meerts509 cases). As a result, the maintenance of employment rights, payment 

included, remains within the competence of Member States and/or 

management and labour. However, the Court pointed out that clause 2.7 implies 

that during parental leave the working relationship between the worker and his 

employer is still on. As a result, the beneficiary of such leave remains, during 

that period, a worker for the purposes of Community law (Kiiski case510). This 

means that the employment relationship is not over because of parental leave, 

which in turn is connected to the right to return to the same job after it (see 

below). 

 

Even if employment rights are not guaranteed during parental leave at EU level, 

Directive 96/34 establishes another guarantee: the respect of rights acquired or 

in the process of being acquired at the beginning of parental leave. Clause 2.6 
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states that rights acquired or in the process of being acquired by the worker on 

the date on which parental leave starts shall be maintained as they stand until 

the end of parental leave. At the end of parental leave, these rights, including 

any changes arising from national law, collective agreements or practice, shall 

apply. The ECJ explained that this clause is intended to avoid the loss of 

entitlements derived from an employment relationship, acquired or being 

acquired, which the employee already has when he/she starts parental leave, 

and to ensure that, at the end of that leave, with regard to those entitlements, 

he/she will find himself/herself in the same situation as that in which he/she was 

before that leave. Those entitlements derived from an employment relationship 

are those which the employee had at the date when the leave commenced 

(Gómez-Limón Sánchez-Camacho case511). For this reason, a bonus paid 

voluntarily by the employer during parental leave does not constitute a right 

acquired or in the process of being acquired by the worker on the date on which 

parental leave started since it is paid voluntarily after the start of that leave 

(Lewen case512). 

 

In subsequent case law, the ECJ defined the undetermined legal concept of 

rights acquired or in the process of being acquired. This concept covers all the 

rights and benefits, whether in cash or in kind, derived directly or indirectly from 

the employment relationship, which the worker is entitled to claim from the 

employer at the date on which parental leave starts. Such rights and benefits 

include all those relating to employment conditions, such as:  

 The right of a full-time worker on part-time parental leave to a period of 

notice in the event of the employer’s unilateral termination of a contract 

of indefinite duration (Meerts case513). In this case, the Court precluded 

the compensation to be paid to the worker from being determined on the 

basis of the reduced salary being received when the dismissal takes 

place.  
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 The right to paid annual leave (Tirols case514). Clause 2.6 precludes a 

national provision under which workers exercising their right to parental 

leave of 2 years lose, following that leave, their right to paid annual leave 

accumulated during the year preceding the birth of their child. 

 The right of a worker employed under a full-time contract of indefinite 

duration who is entitled to part-time parental leave to a fixed-sum 

protective award in the event of the employer’s unilateral termination of a 

contract without compelling or sufficient reason (Lyreco Belgium case515). 

The Court precluded the fixed-sum protective award to be determined on 

the basis of the reduced salary earned by that worker at the date of the 

dismissal. 

 The right to obtain potential definitive promotion to a managerial post by 

carrying out a probationary period (H. case516). The Court precluded 

rules of national law which subject definitive promotion to the condition 

that the candidate selected successfully carries out a prior two-year 

probationary period in that post, and by virtue of which, in a situation 

where such a candidate was on parental leave for most of that period, 

that probationary period ends by operation of law after two years with no 

possibility of extending it and the person concerned is consequently, on 

return from parental leave, reinstated in the post occupied before that 

probationary period. 

 

Finally, the Court has clarified that the maintenance of rights acquired or in the 

process of being acquired must benefit the worker even where the parental 

leave taken under the applicable national provisions exceeds the minimum 

period of months referred to in the Framework Agreement (3 in Directive 96/34) 

(H. case517). 
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3.1.1.4.2 Protection against dismissal and the return to the same post 

 

In conformity with clause 2.4 of the Framework agreement, Member States 

and/or management and labour shall take the necessary measures to protect 

workers against dismissal on the grounds of an application for, or the taking of, 

parental leave in accordance with national law, collective agreements or 

practices. In other words, an employer is not prohibited from dismissing a 

worker who has taken parental leave provided that the worker was not 

dismissed on those grounds, as the ECJ confirmed in the Riežniece case518.  

 

As a corollary to the protection against dismissal, at the end of parental leave, 

workers shall have the right to return to the same job or, if that is not possible, 

to an equivalent or similar job consistent with their employment contract or 

employment relationship (clause 2.5). The ECJ has held that this provision 

requires the return to the employment post at the end of the leave on the same 

conditions as those existing when the leave was taken (TSN and YTN 

cases519). If it is not possible for the employer to return the worker to the same 

job, the employer may transfer the worker to an equivalent or similar post 

consistent with that worker’s employment contract or relationship. However, the 

obligation to offer the worker an equivalent or similar post is not complied with if 

the employer, at the time of the transfer, was informed that the new post offered 

was due to be abolished (Riežniece case520). Finally, the Court has clarified that 

the right to return to the same job must benefit the worker even where the 

parental leave taken under the applicable national provisions exceeds the 

minimum period of months referred to in the Framework Agreement (3 in 

Directive 96/34) (H. case521). 
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3.1.1.4.3. Maintenance of social security rights 

 

The maintenance of social security rights is not guaranteed during parental 

leave, in accordance with clause 2.8 of the Framework agreement, which states 

that all matters relating to social security are for consideration and 

determination by Member States according to national law, taking into account 

the importance of the continuity of the entitlements to social security cover 

under the different schemes, in particular health care. Although clause 2.8 does 

not clarify it, it seems that it refers only to statutory social security schemes, for 

two reasons. First, whereas other clauses empower Member States and/or 

management and labour, clause 2.8 only mentions Member States. Second, 

recital 11 of the Framework agreement makes a reference to the budgetary 

situation of Member States when suggesting the maintenance of entitlement to 

social security benefits522. In addition, the ECJ confirmed that clause 2.8 is only 

a recommendation which does not impose any obligation on the Member 

States. The Court explained that the fact that that Framework agreement was 

concluded by management and labour shows that it could not impose 

obligations on the national social security organisations, which were not party to 

that agreement (Gómez-Limón Sánchez-Camacho case523). 

 

The maintenance of occupational social security rights is not guaranteed either 

under the Framework agreement. The ECJ confirmed that the determination of 

the status of the employment contract or employment relationship during the 

period of parental leave, which is up to the Member States and/or management 

(clause 2.7), includes the extent to which the employee, during that leave, 

continues to acquire entitlements under occupational social security schemes 

(Gómez-Limón Sánchez-Camacho524). 
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3.1.4.5. Replacement by Directive 2010/18525 

 

As explained before, at the 1997 Amsterdam European Council it was agreed to 

incorporate the 1992 Agreement on social policy in the chapter of the ECT on 

social policy so that its provisions became binding for the United Kingdom. At 

the same time, this country expressed its wish to accept the Directives already 

adopted on the basis of that Agreement before the signature of the Amsterdam 

Treaty. For this reason, Directive 96/34 was amended and extended to the 

United Kingdom by Directive 97/75526. 

 

More than 10 years later, Directive 96/34, as amended by Directive 97/75, was 

repealed and replaced by Directive 2010/18, which is currently in force. The 

new Directive followed the same legislative procedure as its predecessor. It was 

based on a European social agreement, the so-called “Revised framework 

agreement on parental leave”, signed on 18 June 2009 between the signatories 

of the previous agreement, BusinessEurope (former UNICE), CEEP and ETUC, 

plus UEAPME527. In other words, the legal base did not change [Article 155(2) 

TFEU]. Likewise, the matter treated remained the same: equality between men 

and women with regard to labour market opportunities and treatment at work 

[Article 153(1)(i) TFEU].  

 

The Revised agreement does not change its scope. Nevertheless, it clarifies 

that Member States and/or social partners shall not exclude from its scope 

workers, contracts of employment or employment relationships solely because 

they relate to part-time workers, fixed-term contract workers or persons with a 

contract of employment or employment relationship with a temporary agency 

(clause 1.3). 

 

Concerning the basic features of parental leave, the Revised framework 

agreement extends the right to parental leave from 3 months to 4 months. It is 
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recommended again to provide this right on a non-transferable basis, to 

promote equal opportunities and equal treatment between men and women. 

However, as a novelty, it is compulsory to provide at least 1 of the 4 months on 

a non-transferable basis, to encourage a more equal take-up of leave by both 

parents (clause 2.2). This means that the rest of the parental leave period can 

be provided on a transferable basis. If so, in the case of a Member State with a 

4-month parental leave, one parent could eventually enjoy 7 months of leave (4 

months plus 3 months transferred by the other parent).   

 

There are also some novelties with regard to the secondary features of parental 

leave, called under the new agreement modalities of application. First of all, 

apart from special rules in the case of adoption and small undertakings, 

Member States and/or social partners should assess the need to adjust the 

conditions for access and modalities of application of parental leave to the 

needs of parents of children with a disability or a long-term illness (clause 3.3). 

Secondly, when deciding specifically about the ways of enjoying parental leave, 

the Revised agreement adds that account must be taken of the needs of both 

employers and workers (clause 3.1.a). Thirdly, as for the conditions of access, it 

makes clear that in case of successive fixed-term contracts528 with the same 

employer the sum of these contracts shall be taken into account for the purpose 

of calculating the qualifying period (clause 3.1.b). Fourthly, regarding the 

conditions of exercise of the right to parental leave, the illustrative list of 

justifiable reasons to postpone the granting of parental leave is deleted (clause 

3.1.c). More importantly, Member States and/or social partners “shall” (not 

“may”) establish notice periods, having regard to the interests of workers and of 

employers in specifying the length of such notice periods (clause 3.2). Put 

another way, with Directive 2010/18 notice periods are not facultative any more.  

 

Old guarantees of parental leave remain the same and a new guarantee is 

created. Concerning the maintenance of income and other employment rights, a 

new clause is included (clause 5.5, second paragraph), which confirms that all 

matters regarding income are for consideration and determination by Member 
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States and/or social partners according to national law, collective agreements 

and/or practice. However, the same clause recognises the role of income – 

among other factors – in the take-up of parental leave. With regard to this 

clause and the gender-unequal use of the leave, WELDON-JOHNS underlines 

that ”while the problematic issues are identified there is no incentive or 

requirement to ensure that leave is shared more equally”529. A new guarantee is 

created, the protection of workers against less favourable treatment (not only 

dismissal) on the grounds of an application for, or the taking of, parental leave 

(clause 5.4). This new guarantee, which resembles Article 2(2)(c) of the Recast 

Directive 2006/54, on the proscription of any less favourable treatment of a 

woman related to pregnancy or maternity leave, could give leeway to new case 

law which could eventually protect further parental leave applicants or takers as 

regards their access to employment or their working conditions.  

 

To finish with the novelties of Directive 2010/18, it could be said that, more than 

a guarantee, a new right is established: the right to request flexible working after 

parental leave (clause 6.1). Member States and/or social partners shall ensure 

that workers, when returning from parental leave, may request changes to their 

working hours and/or patterns for a set period of time. Employers shall consider 

and respond to such requests, taking into account both employers’ and workers’ 

needs. DAVIES describes this novelty as “a right to request changes to working 

arrangements” and, in spite of its considerable potential, underlines two 

significant limitations: “first, the right is not free-standing. It only applies on the 

worker’s 'return' from parental leave […]; and second, it is only a right to make a 

'request', so the employer may refuse”530. Regarding the first limitation, the ECJ 

in the Rodríguez Sánchez case confirmed that this right relates only to 

situations in which a worker returns to work following parental leave and does 

not cover other situations, such as the one in which a worker returns from 

‘maternity leave’ within the meaning of the PrWD531. In addition to the right to 

request changes to working arrangements, facilitation of return to work following 

parental leave is recommended (clause 6.2). In order to facilitate the return to 
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work, workers and employers are encouraged to maintain contact during 

parental leave and may make arrangements for any appropriate reintegration 

measures. 

 

Finally, Directive 2010/18 was amended by Directive 2013/62532, following the 

decision to amend the status of Mayotte (France) with regard to the EU with 

effect from 1 January 2014533. From that date, Mayotte ceased to be an 

overseas country or territory and became an outermost region of the Union534. 

As a result, EU law applies to Mayotte from 1 January 2014. Directive 2013/62 

extends the application of Directive 2010/18 to this new outermost region of the 

Union. 

3.1.4.6. The proposal for a Directive on work-life balance 

 

In April 2017 the Commission presented a proposal for a Directive on work-life 

balance for parents and carers535, which modifies and intends to replace 

Directive 2010/18. This proposal is being currently negotiated in the Council and 

in the EP. 

 

There are four main changes this proposal would bring with regard to parental 

leave. The first one is that the non-transferable period of parental leave 

increases from 1 to 4 months. The second one is that a minimum level of 

compensation is established at EU level, namely the national sickness benefit 

(the same as for maternity leave in the PrWD). Thirdly, a minimum standard is 

introduced for the age of the child until child parental leave can be taken, i.e. at 

least 12 years old (currently a given age up to 8 years is set by Member States). 

Fourthly, workers have the right to request parental leave on a part-time basis, 
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in blocks separated by periods of work or in other flexible forms (currently it is 

up to Member States to grant this right to workers).  

 

The proposal also improves the right to request flexible working. Flexible 

working under this proposal includes the use of remote working arrangements, 

flexible working schedules, or a reduction in working hours. The right to request 

flexible working is not linked any more to the fact of returning from parental 

leave and becomes a free-standing right for all workers with caring needs, 

namely parents with children up to a given age, which shall be at least 12, and 

carers536. 

3.1.2. The incidence of the equal treatment Directives on the protection of parental 

leave applicants and takers  

 

As mentioned before, Directive 2010/18 (previously Directive 96/34) is not the 

only one which has an impact on parental leave legislation. The Directives on 

equal treatment in the field of employment and social protection have to be 

taken into consideration as well, which deal with cases of indirect discrimination 

on ground of sex. Next, these Directives will be studied, with a focus on the 

protection of female parental leave applicants and takers. All the cases about 

discrimination against men will not be analysed here but in part IV, second 

section, of this PhD. 

3.1.2.1. The Equal Pay Directive 75/117  

 

First of all, it has to be acknowledged that, given that parental leave is rarely 

paid by the employer, the real application of the EPD (current Recast Directive) 

is quite limited. In fact, the only two cases before the ECJ are not about ordinary 

remuneration during parental leave but about lump-sum payments, namely a 

Christmas bonus paid voluntarily by the employer and a termination payment. 

  

The two judgments to be mentioned are the Lewen case and the 

Österreichischer Gewerkschaftsbund case. These judgments explain that a 

worker on parental leave finds himself/herself in a special situation not 
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comparable to that of a man or a woman actually working. The non-comparative 

argument is used by the Court to limit the applicability of the principle of equal 

pay. Thus, the incidence of the EPD seems to be rather poor. 

 

The Lewen case537 was about a Christmas bonus paid voluntarily by the 

employer during parental leave, which the Court considered to be pay within the 

meaning of Article 119 EECT. The dispute was about whether the employer can 

exclude women entirely from the bonus if, at the time of payment of the bonus, 

they are on parental leave. The ECJ made a difference between two 

hypotheses: 

1) The payment of the bonus does not constitute retroactive pay for work 

performed and is subject only to the condition that the worker is in active 

employment when it is awarded: such a practice would not involve direct 

discrimination since it applies without distinction to male and female 

workers. There could be indirect discrimination since women take 

parental leave far more often than men. However, the Court argues that 

a worker on parental leave is in a special situation, which cannot be 

assimilated to that of a man or woman at work since such leave involves 

suspension of the contract of employment and, therefore, of the 

respective obligations of the employer and the worker. As a result, it 

concluded that, under this first hypothesis, the Christmas bonus would 

not be discriminatory against women. 

2) The payment of the bonus constitutes retroactive pay for work performed 

in the course of the year in which the bonus is awarded: under this 

hypothesis, an employer's refusal to award the bonus would constitute 

discrimination. Concerning the quantity to be paid, Article 119 EECT 

precludes an employer when granting a Christmas bonus from taking 

periods for the protection of mothers (in which they are prohibited from 

working) into account, so as to reduce the benefit pro rata because these 

periods are to be assimilated to periods worked. Conversely, an 

employer cannot be prevented from taking periods of parental leave into 

account, so as to reduce the benefit pro rata, since, as pointed out 
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before, the situation of workers on parental leave cannot be assimilated 

to that of a man or a woman at work. 

 

The Österreichischer Gewerkschaftsbund case538 dealt with a termination 

payment, which, according to the Court, also falls within the concept of pay. The 

ECJ did not preclude the calculation of such payment –whose amount depends 

inter alia on the worker’s length of service− from including, as length of service, 

the duration of periods of military service or the civilian equivalent performed 

mainly by men539 but not of parental leave taken most often by women. The 

Court explained that in each case, the suspension of the contract of 

employment is based on particular reasons, more precisely the interests of the 

worker and family in the case of parental leave and the collective interests of 

the nation in the case of national service. As those reasons are of a different 

nature, the workers who benefit are not in comparable situations540. COSTELLO 

and DAVIES see this comparison “inapposite”. In their opinion, “the ECJ should 

have considered whether the failure to take into account the leave requirement 

in itself worked to the disadvantage of women, in which case, it should have 

also asked whether there was any objective justification for this practice”541. 

3.1.2.2. The Equal Treatment Directive 76/207 

 

There is only one judgment which touched upon the ETD (current Recast 

Directive 2006/54), the Riežniece case542, where the ECJ interpreted clauses 

2.4 and 2.5 of the Framework agreement (Directive 96/34) and the ETD jointly. 

From this case, nothing suggests that the ETD could not be a significant 

impetus for the protection of parental leave applicants or takers in the access to 

employment and the working and dismissal conditions. However, the new 

                                                           
538

 ECJ, 8 June 2004, Österreichischer Gewerkschaftsbund, case C-220/02, ECLI:EU:C:2004:334. 
539

 In Schnorbus case, based on the ETD, the ECJ declared that national provisions which result in 
preferential admission to practical legal training for male applicants who have completed compulsory 
military or civilian service, did not constitute discrimination on grounds of sex insofar as such provisions 
are justified by objective reasons and prompted solely by a desire to counterbalance to some extent the 
delay resulting from the completion of compulsory military or civilian service (ECJ, 7 December 2000, 
Schnorbus, case C-79/99, ECLI:EU:C:2000:676). 
540

 ECJ, 8 June 2004, Österreichischer Gewerkschaftsbund, case C-220/02, ECLI:EU:C:2004:334, 
paragraph 64. 
541

 COSTELLO, C. and DAVIES, G. (2006), page 1608. 
542

 ECJ, 20 June 2013, Riežniece, case C-7/12, ECLI:EU:C:2013:410. 

http://uam.summon.serialssolutions.com/search?s.dym=false&s.q=Author%3A%22Velasco+Portero%2C+Mar%C3%ADa+Teresa%22


164 
 

guarantee created in the Revised Framework agreement (Directive 2010/18) to 

protect workers against less favourable treatment (not only dismissal) on the 

grounds of an application for, or the taking of, parental leave (clause 5.4), may 

eventually reduce the importance of the ETD. 

 

In the Riežniece case543, a post of principal adviser in the Legal Affairs Division 

of the Administrative Department was abolished. In order to determine which 

official would be affected by the abolishment of that post, the performance and 

qualifications of four officials, including Ms Riežniece, were assessed. Two of 

the officials assessed in 2009, a man and a woman who had remained working, 

were assessed for the period from 1 February 2008 to 26 February 2009. Ms 

Riežniece and another worker, who had taken parental leave, were assessed 

on the basis of the last annual performance appraisal conducted before they 

took parental leave. Ms Riežniece was ranked last. The ECJ considered 

appropriate that the employer proceeded with the assessment of the workers 

concerned in the light of their most recent period of actual work. Nonetheless, 

where a much higher number of women than men take parental leave, in order 

not to place workers who have taken parental leave at a disadvantage, the 

assessment must comply with the following requirements:  

 It must encompass all workers liable to be affected by the abolishment of 

the post.  

 Such an assessment must also be based on criteria which are absolutely 

identical to those which apply to workers in active service.  

 Moreover, the implementation of those criteria must not involve the 

physical presence of the workers, a condition which a worker on parental 

leave is unable to fulfil. 

 

If these requirements are not complied with, the assessment will constitute 

indirect discrimination on the grounds of sex. As a result, the consequences of 

that assessment will be discriminatory too. In this case, due to the abolition of 

the post in the Legal Affairs Division Ms Riežniece was transferred to another 

post. Shortly after, she was dismissed owing to the abolition of that new post. 
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The practical result of the judgment was left open by the ECJ, as it was for the 

national court to verify whether the requirements above-mentioned were 

fulfilled. 

3.1.2.3. The equal treatment Directives in the field of social protection  

 

With respect to statutory social security, while the (Revised) Framework 

agreement does not protect workers on parental leave, Directive 79/7 may 

protect them from a non-discrimination point of view, even if parental leave 

benefits are not included in the material scope of this Directive544. Indeed, 

parental leave periods may have an incidence on other benefits, such as an old 

age benefit or an invalidity benefit. In connection with this, Article 7(1)(b) of 

Directive 79/7 allows Member States to exclude from its material scope the 

advantages in respect of old-age pension schemes granted to persons who 

have brought up children, and the acquisition of benefit entitlements following 

periods of interruption of employment due to the bringing up of children.  

 

The ECJ interpreted both Directive 96/34 and Directive 79/7 in the Gómez-

Limón Sánchez-Camacho case545, concerning entitlements to a permanent 

invalidity pension acquired during part-time parental leave. Regarding Directive 

96/34, as seen before, the Court claimed that clause 2.8 of the Framework 

agreement does not impose any obligation on the Member States to ensure, 

during parental leave, that employees continue to receive social security 

benefits. As for Directive 79/7, it explained that an employee benefiting from 

parental leave who works only part-time is in a specific situation which cannot 

be compared to that of a man or woman who works on a full-time basis, and 

that Article 7(1)(b) of Directive 79/7546 in no way obliges the Member States to 

grant advantages in respect of social security to persons who have brought up 

children or to provide benefit entitlements where employment has been 

interrupted in order to bring up children. Consequently, the Court concluded that 

neither clause 2.8 of the Framework agreement nor Directive 79/7 preclude 
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taking into account, in the calculation of an employee’s permanent invalidity 

pension, the fact that he has taken a period of part-time parental leave during 

which he made contributions and acquired pension entitlements in proportion to 

the salary received. 

 

The Gómez-Limón Sánchez-Camacho judgment shows that the non-

comparability approach is being used again to limit the applicability of the 

principle of non-discrimination. Consequently, as with the EPD, it is expected 

that the incidence of Directive 79/7 will be rather poor. 

 

Concerning occupational social security, not only Directive 86/378 (current 

Recast Directive 2006/54) plays a role but also the principle of equal pay 

included in Article 119 EECT (now Article 157 TFEU). However, until today no 

case has been brought yet before the ECJ with an allegation of indirect 

discrimination against women. As regards Directive 86/378, it must be 

highlighted that parental leave benefits are included in the scope of this 

Directive, but only for employees547 (not for self-employed workers). 

Additionally, it is important to mention from the list of expressly forbidden 

provisions of Article 6(1) the ones suspending the retention or acquisition of 

rights during periods of leave for family reasons −where parental leave could be 

included− which are granted by law or agreement and are paid by the employer 

[6(1)(g)]. This expressly prohibited exception guarantees the maintenance of 

occupational social security rights during parental leave periods paid by the 

employer. Yet, parental leave is rarely paid by the employer.  

3.2. EU Law on paternity leave and adoption leave  

 

Other child-related leaves that are somehow considered at EU level are 

paternity leave and adoption leave. Directive 2002/73 introduced a new 

provision common to these two leaves in the ETD, current Article 16 of the 

Recast Directive 2006/54548. This Article does not create EU rights to paternity 
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and adoption leave, since the recognition of these rights is up to the Member 

States. However, those Member States which recognise such rights shall 

protect working men and women against dismissal due to exercising those 

rights. In addition, Member States shall also ensure, as a corollary to the 

protection against dismissal, that, at the end of paternity and adoption leaves, 

workers are entitled to return to their jobs or to equivalent posts on terms and 

conditions which are no less favourable to them, and to benefit from any 

improvement in working conditions to which they would have been entitled 

during their absence. In other words, it is for the Member States to determine 

whether or not to grant such a right to paternity and/or adoption leave and also 

to determine any conditions, other than dismissal and return to work, which are 

outside the scope of this Directive (recital 27 of Directive 2006/54). This is 

confirmed by the ECJ in the Z. case549, where the Court concluded that the 

grant of adoption leave to a commissioning mother is not within the scope of the 

Recast Directive. With regard to paternity leave, CARACCIOLO DI TORELLA 

disapproves the fact that, unlike maternity leave, the EU has construed “fathers’ 

rights as an option for Member States to consider, rather than an individual 

right”550. 

 

Neither paternity leave not adoption leave are defined in the Recast Directive. 

Nevertheless, their features can be deducted from some EU Law provisions. 

Concerning paternity leave, recital 26 of the Recast Directive affirms that 

Member States were encouraged to consider examining the scope for their 

respective legal systems to grant working men an individual and non-

transferable right to paternity leave, while maintaining their rights relating to 

employment. Thus, recital 26 makes clear the persons entitled (individual right 

of working men) and the non-transferability feature. In the light of this provision, 

it seems that paternity leave referred to in Article 16 of the Recast Directive 

points to the right already established in many Member States. At national level, 

paternity leave is generally a paid leave granted to working fathers, whose 

                                                                                                                                                                          
and ensure that, at the end of such leave, they are entitled to return to their jobs or to equivalent posts 
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duration is around 2 weeks, normally after confinement. This is confirmed by the 

recent proposal for a Directive on work-life balance for parents and carers551, 

which would introduce for the first time at EU level a right to paid paternity leave 

of 2 weeks for working fathers. This proposal, which is being currently 

negotiated in the Council and in the EP, defines paternity leave as leave from 

work for fathers to be taken on the occasion of the birth of a child [Article 3(a)].  

 

With regard to adoption leave, recital 27 of Directive 2006/54 refers to the 

granting by Member States to men and women of an individual and non-

transferable right to leave subsequent to the adoption of a child. Moreover, it is 

worth reminding that the right to parental leave of Directive 2010/18 is not only 

recognised in the case of birth but also in the case of adoption (clause 2.1). 

Following these provisions, it could be said that whereas adoption leave 

referred to in Article 16 of the Recast Directive is meant to enable parents to 

look after adopted children right after their adoption, parental leave can be 

taken later on (until a given child’s age up to 8 years).  

 

In a nutshell, the main features of all the child-related leaves studied so far are:  

 Maternity leave: it is a right of female workers of at least 14 weeks to be 

used around childbirth, which seeks the protection of the delivering 

mother and the special relationship between a woman and her new-

born552. 

 Paternity leave: it is a right of male workers to be used around childbirth. 

 Adoption leave: it is a right of both working parents to be used after the 

adoption of a child. 

 Parental leave: it is a right of both working parents of at least 4 months to 

be used until a given age of the child up to 8 years old, which pursues 

the care of natural and adopted children while they are young. It is 

sometimes used just after the maternity/paternity/adoption leave period. 
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4. SUMMARY OF PART I 
 
 

The EU legislative framework on maternity leave is formed by two kinds of 

Directives. On the one hand, there are two substantive EU Directives, namely 

the PrWD, applicable to employees, and the SED 2010, relevant for the self-

employed workers, which regulate positive rights to maternity leave. These 

Directives harmonise national maternity leave systems by setting minimum 

requirements, such as the duration of the leave or the amount of maternity 

benefits. On the other hand, there are three gender equality Directives in the 

field of employment and social protection, i.e. the Recast Directive 2006/54–

applicable to access to employment, pay, other working conditions, dismissals 

and occupational social security−, Directive 79/7 –statutory social security− and 

Directive 2004/113 –private social protection−, which regulate maternity leave 

from a negative or defensive perspective. The case law interpreting these 

Directives declares that a maternity leave for women is a legitimate exception to 

the principle of equal treatment between men and women. At the same time, 

according to the Directives, any less favourable treatment of a woman related to 

pregnancy or maternity leave is directly discriminatory on the ground of sex. 

 

The PrWD entitles female employees to a statutory continuous period of 

maternity leave of at least 14 weeks allocated before and/or after confinement, 

which must include a compulsory period of at least 2 weeks allocated also 

around confinement. This right is ensured by several measures, such as the 

maintenance of an income at least equivalent to the national sickness 

allowance during maternity leave, the maintenance of other employment rights 

during maternity leave, and the prohibition of dismissal from the beginning of 

pregnancy to the end of maternity leave. For its part, the SED 2010 entitles 

female self-employed workers to a sufficient maternity allowance enabling 

interruptions in their occupational activity owing to pregnancy or motherhood for 

at least 14 weeks.  

 

Maternity leave should not be mistaken for other child-related leaves considered 

at EU level, namely paternity leave, adoption leave and parental leave. 
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Paternity leave is the male counterpart of maternity leave, that is to say a right 

of the working father to be off work around childbirth. Adoption leave is a right of 

both working parents to be absent from work after the adoption of a child. These 

leaves are mentioned in the Recast Directive 2006/54, which does not create 

EU rights to paternity and adoption leave, since the recognition of these rights is 

up to the Member States. However, those Member States which recognise such 

rights shall protect working men and women against dismissal due to exercising 

those rights and shall also ensure that, at the end of paternity and adoption 

leaves, workers are entitled to return to the same job. Unlike paternity and 

adoption leaves, Directive 2010/18 does create an EU right to parental leave. 

This is a right of both working parents of at least 4 months to be used until a 

given age of the child up to 8 years old, which pursues the care of natural and 

adopted children while they are young. It is sometimes used just after the 

maternity/paternity/adoption leave period. This right is ensured by several 

measures, such as the maintenance of rights acquired or in the process of 

being acquired on the date on which parental leave starts until the end of 

parental leave, the protection against less favourable treatment or dismissal on 

the grounds of an application for, or the taking of, parental leave and the right to 

return to the same job. 
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PART II. SOCIAL RISK APPROACH IN THE EU DIRECTIVES ON 

MATERNITY LEAVE: A CONSISTENCY ANALYSYS 

1. INTRODUCTION: THEORY OF SOCIAL RISKS 
 

Following the description of the EU legislative framework on maternity leave in 

part I (first research sub-question), the objective of this part II is to give an 

answer to the second and third sub-questions: what is the social risk approach 

adopted by the EU Directives on maternity leave, and to what extent is it 

consistent?  

 

First of all, the notion of “social risk” outlined in the Introduction needs to be 

further developed. Authors coincide in placing the origin of social risks in 

industrialisation553. As explained by PALIER, industrial workers “had to sell their 

labor power to survive −[…] they were transformed into commodities. This 

meant, of course, that they confronted huge problems if they could not work for 

reasons such as old age and incapacity, sickness, accidents at work […] or 

simply because there were no jobs to be found. In Continental Europe as 

elsewhere, these situations gradually came to be recognised as and named 

‘social risks’”554.  

 

ALFANDARI explains that international texts such as the ILO Convention no. 

102 usually enumerate rather than define social risks and wonders about what 

the adjective “social” brings to the notion of risk. He considers three possibilities 

to define social risks: as a risk suffered by the community (for instance a war or 

an earthquake); as a risk provoked by the community (the political or 

administrative power); or as a risk born by the community. According to this 

author, the latter conception is the one connected with social security law555. 

ESPING-ANDERSEN also attempted to define social risk. He considers that an 

individual risk becomes “social” for three reasons: when the fate of an individual 

has collective consequences; when society recognises a risk as warranting 
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public consideration; when the risk originates from sources beyond the control 

of any individual556. Thirdly, as mentioned in the Introduction, according to 

PIETERS, “the recognition of a need for social protection as a ‘social risk’ 

depends on the convictions commonly accepted within a society and expressed 

in the passing of legislation schemes that cover the corresponding 

eventualities”557. The latter is connected to ALFANDARI’s third notion (risk born 

by the community) and the ESPING-ANDERSEN’s second one (risk warranting 

public consideration). This will be the notion of risk used in this PhD. In this 

sense, it has to be clarified that the notion of risk is not interpreted as a future 

uncertain event, but as contingencies or eventualities that call for social 

protection558.     

 

Several authors have enumerated and classified social risks. PIETERS 

distinguishes two main categories (below between brackets see the social 

risks559). The first one includes income replacement schemes which try to 

alleviate the lack of earnings affecting workers who are temporarily or 

permanently unable to work (incapacity for work), jobless (unemployment) or 

retired (old age), and affecting surviving relatives who depend upon the income 

of the deceased person (decease). The second category comprises cost 

compensation schemes which cover the special costs relating to health care 

(health care) and to the raising of and care for children and other dependant 

family members (family burden)560. Similar classifications have been presented 

by other authors. BERGHMAN, DEBELS and VAN HOYWEGHEN differentiate 

the same two categories of social risks: “replacement income schemes that are 

intended to secure an income in case primary earnings are interrupted”; and 

“adjustment income schemes that are intended to meet exceptional 

expenditures”561. In a less elaborated way, the same ideas are mentioned by 

other authors, such as PALIER562, ALFANDARI563 and VIELLE564. Finally, as 
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acknowledged by PIETERS, rather than cost-covering benefits for the family, 

some social security schemes award instead an income replacement to the 

parent staying at home during a certain period to take care of the upbringing of 

small children565.  

 

Finally, it has not be noted that a considerable number of authors have created 

and developed the dichotomy old-new social risks. According to them, the old 

social risks are the reflection of the economic and societal circumstances of the 

time when they appeared (such as a male breadwinner model, uninterrupted 

careers and stable families) and new realities (such as mass entry of women in 

the labour market, mass and structural unemployment and transformation of 

family structures) are challenging the traditional system and bringing about new 

social risks (for instance, the conciliation of work and family life or possessing 

low skills)566. As put by FERRERA, “the standard catalogue drawn up almost a 

century ago and which has survived largely due to institutional inertia now fits 

poorly with the prevailing socio-economic context”567. 

 

During maternity leave, there are different persons and social risks involved. 

First of all, the delivering mother suffers from a certain period of work 

incapacity, which will prevent her from earning income. Moreover, she will have 

to meet the (extra) costs of medical care associated with pregnancy and 

childbirth. At the same time, the delivering mother usually stays at home for a 

certain period of time (even while unable to work) to take care and possibly 

breastfeed her new-born. However, the role of child carer could also be fulfilled 

by the other parent (typically the father). A third person involved is obviously the 

new-born, who needs medical treatment and supervision and the care and 

attention of at least one of its parents. The fact that multiple actors and social 

risks are involved is what makes maternity a complex situation.  
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All things considered, if the focus is put exclusively on the mother, three social 

risks can be identified during the period of maternity leave, that is to say, during 

pregnancy and after delivery:  

 Protection of the delivering mother: the lack of earnings affecting the 

working mother unable to work due to pregnancy and giving birth. 

 Care of the new-born: the lack of earnings for the working mother staying 

at home to take care of the new-born. 

 Health care: the special costs of healthcare affecting the delivering 

mother. 

 

The Hofmann case also focuses on the mother and identifies two “social risks” 

involved during the maternity leave period. This case law recognises the 

Member States’ legitimacy of protecting via their national maternity leave 

systems a “woman's needs” in two respects: the delivering mother’s biological 

condition due to pregnancy and childbirth (protection of the delivering mother) 

and the special relationship between the mother and her new-born after 

childbirth (care of the new-born)568. It is important to clarify that the ruling in the 

Hofmann case appears in the context of equal treatment between men and 

women. In this context, the Court finds specific women’s needs which would 

justify the allocation of maternity leave only to women. Therefore, the ECJ does 

not make an analysis of the different social risks involved during maternity 

leave.  

 

However, the distinction made in Hofmann is very helpful to address the time 

allocation question tackled in this PhD and to look into the specific weight the 

protection of the delivering mother and the care of the new-born represent. 

Furthermore, the context in which the Hofmann case law has emerged and 

developed over the years −sex equality− is very much connected with the 

questions of gender equality studied in this PhD. For these reasons, this 

research will depart from the two women’s needs identified in Hofmann, but 

expressed in a social security language. This way, this research will distinguish 

two social risks during maternity leave:   
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 Protection of the delivering mother: the lack of earnings affecting the 

working mother unable to work due to pregnancy and childbirth. It is 

legitimate to ensure the protection of a woman's biological condition 

during pregnancy and thereafter until such time as her physiological and 

mental functions have returned to normal after childbirth (Hofmann 

case569). 

 Care of the new-born: the lack of earnings for the working mother staying 

at home to take care of the new-born. It is legitimate to protect the 

special relationship between a woman and her child over the period 

which follows pregnancy and childbirth (Hofmann case570). 

 

The specific weight given to these two social risks can vary from system to 

system. In order to frame the discussion in part II of this PhD, two social risk 

approaches to maternity leave will be considered: a single approach, which 

gives preponderance to the protection of the mother, and a blended or mixed 

approach (BSRA571), which gives similar importance to the protection of the 

mother and the care of the new-born.  

 

Taking into account this framework, this part II will try to reveal the social risk 

approach adopted by the EU Directives on maternity leave and its degree of 

consistency. To do so, this part is divided into five sections, including this first 

introductory section. In the second section the social risk approach adopted in 

the PrWD and the SED 2010 will be studied to see whether they follow indeed a 

SSRA. The third, fourth and fifth sections address the question of consistency, 

from a triple point of view: medical consistency (section three), internal legal 

consistency (section four) and external legal consistency (section five). For the 

purpose of this triple consistency analysis, the following definition of consistency 

will be used: the agreement or logical coherence among things or parts572.   
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2. SOCIAL RISK APPROACH IN THE EU DIRECTIVES ON MATERNITY 

LEAVE 
 

This section aims at examining the social risk approach adopted by the two 

current (substantive) Directives on maternity leave: the PrWD, applicable to 

employees, and the SED 2010, relevant for independent workers. It should be 

made clear that this examination tries to reveal the logic of the text of the 

Directives and not how these Directives function in practice (the latter will be 

studied in the third, fourth and fifth sections). 

 

These Directives justify maternity leave by the vulnerability of the delivering 

mother and protect her incapacity to work by providing a leave of at least 14 

weeks. This suggests that they adopt a SSRA, defined as that which focuses 

mainly on the protection of the delivering mother. However, it must be further 

investigated whether a SSRA is followed in all respects in the Directives.  

 

As a preliminary remark, it has to be noted that the equal treatment Directives in 

the field of employment and social protection, studied in Part I, will not be 

tackled in this section because they do not regulate positive rights to maternity 

leave573. In particular, they do not regulate the minimum duration of maternity 

leave, a key factor to assess the adequacy of a possible SSRA, that is to say, to 

evaluate whether 14 weeks are appropriate for the protection of the delivering 

mother. Yet, these Directives will be analysed again in Part IV of this PhD. 

 

This section will be divided into two sub-sections. The first sub-section will 

review the social risk approach adopted both in the current PrWD and in the 

proposal for a Directive amending the PrWD. In the second sub-section, the 

social risk approach in the SED 2010 will be studied. These two sub-sections 

will come up with some evidence to conclude that the current EU Directives on 

maternity leave indeed adopt a SSRA.  

  

                                                           
573

 Except for the right to return to the same post after maternity leave (Article 15 of the Recast 
Directive). 



177 
 

2.1. The Pregnant Workers Directive 92/85 

 

This sub-section will be divided into two parts. In the first part, some criteria to 

reveal the social risk approach in the PrWD will be analysed. In the second part, 

the same criteria will be applied to the proposal for a Directive amending the 

PrWD to see whether possible differences with the original (and still in force) 

PrWD exist.  

2.1.1. Social risk approach in the PrWD 

 

As explained in the Introduction, the PrWD does not explicitly mention its social 

risk approach. For this reason, some criteria will be analysed to try to reveal it, 

namely the context in which maternity leave is regulated, the justification of 

maternity leave, the entitlement to maternity leave, the use of the leave and the 

variations in leave duration.  

2.1.1.1. Context of maternity leave: safety and health of delivering workers 

 

Maternity leave is one of the protective measures included in the PrWD. The 

legal base and purpose of this Directive will contribute to put into context 

maternity leave. 

 

The legal base of the PrWD is Article 118a of the EECT574 (current Article 153 

of the TFEU), which allowed the Council to adopt (by qualified majority) 

Directives on minimum requirements for encouraging improvements, especially 

in the working environment, to protect the safety and health of workers. 

Regarding the purpose of the PrWD, it is worth remembering that the PrWD 
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derives directly from the framework Directive 89/391, on the introduction of 

measures to encourage improvements in the safety and health of workers at 

work575. More precisely, the PrWD is the tenth individual Directive whose 

purpose is to implement measures to encourage improvements in the safety 

and health at work of a particularly sensitive risk group: pregnant workers and 

workers who have recently given birth or who are breastfeeding [Article 1(1)].  

 

It could be said then that, according to the legal base and purpose of the PrWD, 

the focus of maternity leave is the protection of the safety and health of the 

aforementioned workers. However, it remains still unclear whether maternity 

leave targets three different categories of female workers –pregnant workers; 

workers who have recently given birth; workers who are breastfeeding− 

(functional approach) or only a category of worker who goes through different 

stages (monistic biological approach). This question was answered recently by 

the ECJ in the C.D.576 and Z.577 cases, when the Court was asked whether, in 

the case of surrogate motherhood, a commissioning mother had the right to the 

maternity leave regulated in the PrWD. Although the respective AGs delivered 

different Opinions, which will be studied further on, in both cases the Court 

defended a monistic biological approach and therefore concluded that a 

commissioning mother did not have such right because the grant of maternity 

leave […] presupposes that the worker entitled to such leave has been pregnant 

and has given birth to a child578. In other words, the expression “pregnant 

workers and workers who have recently given birth or are breastfeeding”579 

refers to the same worker, the delivering mother. In conclusion, it could be 

argued that the focus of maternity leave is the protection of the safety and 

health of delivering workers. 
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2.1.1.2. Justification of maternity leave: vulnerability of the delivering worker 

 

The justification of maternity leave in the PrWD is not very well developed. 

Unlike the protective measures against the agents, processes and working 

conditions given in Annexes I and II, which are based on certain activities liable 

to involve a risk to safety or health or an effect on pregnant workers and 

workers who have recently given birth or are breastfeeding, Article 8 does not 

mention the special risks which might endanger a worker’s safety or health 

during maternity leave. The only reference is in recital 14, which justifies 

maternity leave by the vulnerability of pregnant workers, workers who have 

recently given birth or who are breastfeeding. Anyway, this brief justification 

should not be a problem in accordance with the United Kingdom v Council case 

law580. The United Kingdom argued that the Council should have included in the 

preamble to the working time Directive581 specific references to scientific 

material justifying the adoption of the various measures which it contained. The 

ECJ disagreed and claimed that legislative action by the Community, 

particularly in the field of social policy, cannot be limited exclusively to 

circumstances where the justification for such action is scientifically 

demonstrated582. Furthermore, where a contested measure clearly discloses the 

essential objective pursued by the institution, it would be pointless to require a 

specific statement of reasons for each of the technical choices made by it583. 

 

In any case, to better understand the motivation of the legislature, it is advisable 

to have a look at the legislative background of the PrWD. The original proposal 

by the Commission584 established an uninterrupted period of at least 14 weeks 

leave from work585 justified in general by the fatigue associated with the 

condition of pregnant women and those who have recently given birth586 (recital 

10). More specifically, the removal from the workplace for a suitable period prior 
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to giving birth was reasoned on the ergonomic difficulties faced at the workplace 

by women workers in late pregnancy and their particular needs arising from 

their condition (recital 11), and the removal from the workplace for a suitable 

period after giving birth was justified by declaring that the delicate condition of 

women workers immediately after giving birth renders them vulnerable to risks 

at the workplace (recital 12). Other preparatory documents have a similar 

reasoning: 

 Opinion of the EESC587: the obvious medical need for pregnant women 

to take maternity leave. 

 First reading of the EP588: among other proposals, the EP extended 

maternity leave to 16 weeks and introduced a new provision which 

obliges Member States to ensure that every pregnant worker undergoing 

a difficult pregnancy may benefit from an immediate period of leave from 

work on presentation of a medical certificate. This means that maternity 

leave could last more than 16 weeks in the case of a difficult pregnancy. 

 

All the reasons and expressions mentioned both in the PrWD and in its 

preparatory documents in relation to pregnant workers and those who have 

recently given birth (vulnerability, fatigue, ergonomic difficulties, delicate 

condition and obvious medical need) show to what extent the maternity leave 

regulated in the PrWD is justified by the incapacity to work of the delivering 

mother due to pregnancy and childbirth. Additionally, the EP proposal of an 

extension of maternity leave for pregnant workers undergoing a difficult 

pregnancy upon presentation of a medical certificate reinforces this idea.  

 

2.1.1.3. Entitlement to maternity leave: a right of delivering workers 

 

Maternity leave is conceived as an individual right of the delivering mother, 

excluding other formulas such as a family right that parents can divide between 
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themselves as they choose. Taken in isolation, the design of the entitlement to 

maternity leave as an individual right of the delivering mother does not lead 

necessarily to a SSRA. For instance, a part of maternity leave may perfectly 

pursue the protection of the delivering mother and another part the care of the 

new-born by the delivering mother.  

 

However, if the different criteria analysed so far are taken together, the design 

of the entitlement to maternity leave seems to support a SSRA. If this criterion is 

combined with the context (the protection of the safety and health of delivering 

workers) and the justification of maternity leave (the vulnerability of the 

delivering worker), it could be thought that the right to maternity leave is 

allocated to the delivering mother to protect her incapacity to work due to 

pregnancy and childbirth. 

2.1.1.4. Use of maternity leave: (full-time) continuous period 

 

According to Article 8(1) of the PrWD, maternity leave must be a continuous 

period of a least 14 weeks allocated before and/or after confinement in 

accordance with national legislation and/or practice. From this Article, it seems 

clear that the period of maternity leave has to be continuous and therefore 

cannot be interrupted. This has already been confirmed by the ECJ in the Boyle 

case, in which the Court declared that a woman cannot interrupt or be required 

to interrupt her maternity leave and return to work, and complete the remaining 

period of maternity leave later589. The continuous feature could support a 

SSRA: it could be thought that the reason why the delivering mother is not 

meant to interrupt maternity leave is to ensure an adequate protection of her 

incapacity to work due to pregnancy and childbirth. If this line of reasoning is 

followed, it could even be argued that the idea behind Article 8 is not only a 

continuous period, but moreover a “full-time” continuous period during which the 

delivering mother is not supposed to return to work, neither full-time (if the leave 

is interrupted) nor part-time (if the leave is used part-time). However, the “full-

time” aspect is not clear and will be considered as an assumption. This is why 

this aspect will be put between brackets.  
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2.1.1.5. Variations in maternity leave duration: not provided for 

 

The PrWD does not provide for any variations in maternity leave duration 

whatsoever. As it will be seen later on, some increases in duration established 

by the Member States, such as in the case of premature childbirth, children 

hospitalised at birth, children with disabilities or multiple births, seem to be 

connected with the care of the new new-born. The lack of these extensions in 

the PrWD reinforces the idea of a focus on the protection of the delivering 

mother. 

2.1.1.6. Conclusion: a single social risk approach in the PrWD 

 

In conclusion, all the criteria analysed taken together−context of maternity leave 

(the protection of the safety and health of delivering workers), the justification of 

this leave (the vulnerability of the delivering worker), the person entitled to 

maternity leave (the delivering mother), the (full-time) continuous feature and 

the lack of variations in maternity leave duration− suggest that the PrWD adopts 

a SSRA.  

2.1.2. Social risk approach in the proposal for a Directive amending the PrWD 

 

Even if the proposal for a Directive amending the PrWD has recently been 

withdrawn, it seems interesting to analyse to what extent this proposal, 

launched and debated twenty years after the adoption of the PrWD, contained 

new elements that could suggest a different social risk approach. Again, the 

same five criteria will be scrutinised: context, justification, entitlement, use and 

variations in duration. 

2.1.2.1. Context of maternity leave: safety and health of delivering workers 

 

The proposal adds to the health and safety legal base a second legal base, 

Article 141(3) of the ECT590, current 157(3) TFEU, on the application of the 

principle of equal opportunities and equal treatment of men and women in 

matters of employment and occupation. The PrWD would address not only the 

health and safety of workers who are pregnant, or have recently given birth or 
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are breastfeeding, but also, inherently, issues of equal treatment, such as the 

right to return to the same or an equivalent working place, the rules on dismissal 

and employment rights, or on better financial support during the leave (recital 

3). The explanation given in recital 3 about the double legal base –the new legal 

base would be connected with the guarantees of maternity leave, but not with 

its duration−, along with the lack of a new purpose in the proposal591, does not 

seem to suggest any change in the social risk approach of the PrWD. 

2.1.2.2. Justification of maternity leave: acknowledgement of a second social risk 

 

In contrast, the justification of maternity leave follows a new logic. The proposal 

recognises a new social risk: the care of the new-born. The explanatory 

memorandum of the proposal592 refers in several occasions to this second 

social risk, for example when declaring that a longer leave will help women to 

recover from giving birth and to create a solid relationship with the child and that 

it could incite women to have less recourse to parental leave593. It also claims 

that the 4-week increase is designed to allow women to recover from pregnancy 

and childbirth, to have more time with their children, and to be able to 

breastfeed for a longer period594. Additionally, the Opinion of the EESC saw the 

proposal as an opportunity to strengthen legislation that not only enables 

women to recover adequately following confinement, but also encourages them 

to breastfeed and helps them to forge a strong bond with their new-born 

child595. Moreover, it highlights the logical link between health and safety issues 

of pregnant and breastfeeding women and the right of the child to adequate 
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care596 and encourages the Commission to conduct a parallel study which 

considers the impact on the child of the proposed measures because the child 

must be well nurtured and his/her personal well-being accounted for597. 

2.1.2.3. Entitlement to maternity leave: a right of delivering workers, but new actors 

emerge 

 

Maternity leave is still conceived as an individual right of the delivering mother. 

Nevertheless, new actors appeared during the legislative procedure: the father 

or life partner and other family members. The EP at first reading allows the 

mother to share the non-compulsory portion of maternity leave with the father, 

in accordance with the legislation of the Member State concerned if the couple 

agrees and so requests [Article 1(8), inserting Article 8(4) in the PrWD] and 

obliges Member States to ensure that workers whose life partner has recently 

given birth are granted the unused portion of maternity leave in the case of 

death or physical incapacity of the mother [Article 1(9), introducing Article 8a(2) 

in the PrWD]. The Opinion of the EESC goes even further and declares that not 

only fathers but also other family members598 should benefit from maternity 

leave599.  

2.1.2.4. Use of maternity leave: (full-time) continuous period 

 

According to the new drafting of Article 8(1) by the proposal for a Directive 

amending the PrWD, Member States shall take the necessary measures to 

ensure that delivering workers are entitled to a continuous period of maternity 

leave of at least 18 weeks allocated before and/or after confinement. Again, 

following the same line of reasoning above-mentioned, it could be argued that 

maternity leave is designed as a (full-time) continuous period.  

2.1.2.5. Variations in maternity leave duration: a reflection of a new purpose 

 

The proposal establishes some variations in maternity leave duration. The 

Commission proposal provided for additional leave in the case of premature 
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childbirth, children hospitalised at birth, children with disabilities and multiple 

births [Article 1(1), introducing Article 8(4) in the PrWD]. Although the 

explanatory memorandum justifies the extra time by the recovery of women 

from the particular stress that the aforementioned situations usually cause600, 

the very Article 1(1) states that the duration of the additional leave should be 

proportionate and allow the special needs of the mother and the child/children 

to be accommodated. As a matter of fact, it may be questioned whether the 

underlying reason for an additional leave is the recovery of the delivering 

mother or the care of the new-born. Whilst it remains true that the situations 

mentioned in the Article may cause particular stress to the mother, they do not 

necessarily imply more medical complications for the mother owing to delivery, 

apart from the fact that in the case of multiple births there is usually a 

caesarean delivery instead of a vaginal one. Conversely, it could be argued that 

the situations mentioned are justified by the care of the new-born:  

 Premature childbirth: premature children are frequently hospitalised at 

birth (second situation) when they are too premature or become ill due to 

their fragility. Even if this is not the case, they need more time to reach 

the same degree of development as children delivered at term. For 

example, if a child was born at the 7th month of pregnancy, there will be 

approximately a 2 month development delay. The additional leave’s 

purpose would be to make up for this development delay. 

 Children hospitalised at birth: they can be hospitalised at birth either due 

to prematurity or because of an illness, infection or medical complication 

(genetically inherited or originated during pregnancy or at birth). In all 

cases, the additional leave provided seems to compensate the period of 

maternity leave spent at hospital. The objective would be that the mother 

could effectively spend all the ordinary maternity leave period at home 

with her child. 

 Children with disabilities: the pace of development of these children is 

slower than normal. This is particularly the case with mentally retarded 

children. This mental retardation causes a slow or very slow 
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psychomotor development. For instance, these children usually need 

more time to hold their head up, to sit, to walk or to talk. Therefore, as in 

the case of premature children, they need more time to reach a certain 

level of development. Here the additional leave’s aim would be to 

compensate for this slow development. 

 Multiple births: children are typically premature (first situation). 

Regardless of prematurity, once at home, it seems obvious that taking 

care of two or more new-borns entails greater effort than looking after 

only one. Some tasks done by the mother (feeding, dressing, bathing…) 

are multiplied by the number of children. As this additional effort does not 

extend over a longer period since children, in principle, go through the 

same stages of development at the same time601, the particular stress of 

the mother represents here an important element. Nonetheless, it is also 

true that the mother devotes less time to each child. Consequently, the 

additional leave may also be provided to compensate somehow for the 

shorter time devoted to each child and to allow the strengthening of the 

bonding between the mother and every child.   

2.1.2.6. Conclusion: a blended or mixed approach in the proposal for a Directive 

amending the PrWD 

 

To conclude, the proposal for a Directive amending the PrWD, even though it 

retains some of the features of the original PrWD, brings new elements which 

detach it from a SSRA. First of all, the preparatory documents explicitly 

acknowledge the role the care of the new-born plays during the maternity leave 

period. Secondly, the provisions which allow the participation of the father or life 

partner of the delivering mother change the centre of gravity of maternity leave 

towards the new-born, who can be looked after by the delivering mother, but 

also by the father or life partner. Finally, the cases of extensions of maternity 

leave −premature childbirth, children hospitalised at birth, children with 

disabilities and multiple births− appear to be justified not so much on the 

recovery of the delivering mother but on the needs of the new-born. All these 
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new elements point to a blended approach, which takes into consideration both 

the protection of the mother and the care of the child. 

2.2. Social risk approach in the Self-Employment Directive 2010  

 

Self-employed workers have specific features and therefore cannot be 

compared to employees602. Self-employed workers make their own work 

arrangements and can choose when to take time off work. Consequently, self-

employed workers are not entitled to maternity leave stricto sensu but rather to 

interruptions in their occupational activity accompanied by some rights. At the 

same time, self-employed people are rarely able to interrupt their businesses. 

That is why in some instances it is even more important to provide relief 

services than maternity benefits603. Aware of this reality, the SED 2010 entitles 

female self-employed workers and female assisting spouses and life partners to 

a maternity allowance (not maternity leave) enabling interruptions in their 

occupational activity owing to pregnancy or motherhood for at least 14 weeks. 

Additionally, the Member States shall ensure that they have access to any 

existing services supplying temporary replacements or to any existing national 

social services. It is up to the Member States to provide that access as an 

alternative to or as a part of the maternity allowance. 

 

As with the PrWD, five criteria will be analysed: context (legal base and purpose 

of the SED 2010), justification, entitlement, use and variations in duration. 

2.2.1. Context of maternity benefits: equal treatment between men and women in 

the labour market 

 

The legal base of the SED 2010 is Article 157(3) TFEU, on the application of 

the principle of equal opportunities and equal treatment of men and women in 

matters of employment and occupation, and its purpose to lay down a 
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framework for putting into effect in the Member States the principle of equal 

treatment between men and women engaged in an activity in a self- employed 

capacity, or contributing to the pursuit of such an activity [Article 1(1)]. As it can 

be seen, even if the minimum period of maternity benefits in the SED 2010 is 

also 14 weeks, the departing point –equal treatment− is very different from that 

of the PrWD −safety and health at work. Here the legal base and purpose are 

much broader604 and therefore do not lead straightforward to a specific social 

risk approach.  

2.2.2. Justification of maternity benefits: vulnerability of the delivering worker 

 

Recital 18 of the SED 2010 justifies the right to maternity benefits on the 

economic and physical vulnerability of pregnant self-employed workers and 

pregnant spouses and life partners of self-employed workers. The same 

justification was given in the Commission original proposal605. The reference 

made to the physical vulnerability points to the protection of the mother. The 

mention of an economic vulnerability seems to underline the economic 

difficulties she may face when interrupting her occupational activity −the 

interruption may lead to the interruption of her business unless some relief 

services are offered. Finally, the allusion in recital 18 to pregnant workers 

indicates that both the physical and economic vulnerability affects the delivering 

mother.   

 

Having said that the justification of maternity benefits in the SED 2010 seems to 

reveal a SSRA, the Opinion of the EESC suggests that consideration should be 

given for the time needed to ensure the proper course of pregnancy, the 

physical recovery of the mother after child birth, the bonding time required 

between mother and baby and the well-being of the baby606. Moreover, as in the 
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proposal for a Directive amending the PrWD, it recommends the Commission to 

conduct a parallel procedure which considers the impact on the child of the 

proposed measures given that the child must be well nurtured and its personal 

well-being accounted for607. 

2.2.3. Entitlement to maternity benefits: a right of delivering workers 

 

The wording of Article 8.1 of the SED 2010 is clear in relation to the persons 

entitled to maternity benefits: delivering workers. This provision entitles female 

self-employed workers and female assisting spouses and life partners to a 

sufficient maternity allowance enabling interruptions in their occupational activity 

owing to pregnancy or motherhood for at least 14 weeks. As mentioned before, 

even if the entitlement in isolation does not inevitably lead to a SSRA, the 

combination of this feature with the justification of maternity benefits (the 

physical vulnerability of the delivering worker), seems to point to a focus on the 

protection of the delivering mother. 

2.2.4. Use of maternity benefits: (full-time) continuous period 

 

The SED 2010 gives Member States a great margin of manoeuvre to regulate 

maternity benefits. According to its recital 18, Member States remain competent 

to organise them, including establishing the level of contributions and all the 

arrangements concerning benefits and payments. In particular, they may 

determine in which period before and/or after confinement the right to maternity 

benefits is granted. The reference to “a period” and not to “several periods” 

seems to mean a 14-week “continuous period”. As explained before, the 

continuous feature could support a SSRA: the continuity of maternity leave 

would seek to ensure an adequate protection of the incapacity to work of the 

delivering mother due to pregnancy and childbirth. Again, it could be maintained 

that the idea is not only a continuous period, but moreover a “full-time” 

continuous period during which the delivering mother is not supposed to return 

to work, neither full-time (if the leave is interrupted) nor part-time (if the leave is 

used part-time). However, again, the “full-time” aspect is unclear and will be 

considered as an assumption and put between brackets. 
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2.2.5. Variations in duration: not provided for 

 

The SED 2010 does not provide for any variations in maternity benefits 

duration, some of which seem to be connected with the care of the new-born 

(premature childbirth, children hospitalised at birth, children with disabilities or 

multiple births). The lack of increases in duration in this Directive reinforces the 

idea of a focus on the protection of the delivering mother. 

2.2.6. Conclusion: a single social risk approach in the Self-Employment Directive 

2010 

 

In conclusion, even if the context of maternity benefits does not help clarify the 

social risk approach, the rest of the criteria analysed taken together− the 

justification of maternity benefits (the vulnerability of the delivering worker), the 

entitlement to maternity benefits (delivering mother), the (full-time) continuous 

feature and the lack of variations in maternity benefits duration− suggest that 

the SED 2010 adopts a SSRA.  

2.3. Conclusions about the social risk approach in the EU Directives on 

maternity leave 

 

There is some evidence that both the PrWD and the SED 2010 follow a SSRA, 

defined as that which focuses mainly on the protection of the delivering mother. 

Five criteria have been checked in order to reach this conclusion: the context of 

maternity leave (legal base and purpose of the Directive), the justification of this 

leave, the entitlement to maternity leave, the use of the leave and the variations 

in duration. Both Directives justify maternity leave by the vulnerability of the 

delivering worker and make her entitled to maternity leave. Moreover, they 

design maternity leave as a (full-time) continuous period during which the 

delivering mother is not supposed to return to work and do not provide for any 

variations in leave duration. Lastly, the context of the PrWD is the protection of 

the safety and health of delivering workers. All in all, it could be said that the 

main purpose of the maternity leave regulated by the PrWD and the SED 2010 

is the protection of the vulnerability and related incapacity to work of delivering 

workers due to pregnancy and childbirth. This protection is designed as a right 
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of delivering workers to be off work for a (full-time) continuous period of at least 

14 weeks.  

 

Another interpretation of the criteria just analysed is possible, namely that the 

EU Directives on maternity leave adopt a BSRA. The five criteria may also 

match a blended approach, which pays attention also to the care of the new-

born. As for the justification of the leave, the term “vulnerability” is rather 

ambiguous and could point not only to the protection of the incapacity to work of 

the delivering mother due to pregnancy and giving birth, but also to the care of 

the new-born. The mother may also be in a vulnerable situation when dealing 

with her child. A new-born requires full attention at all times, including constant 

breastfeeding. The lack of sleep, the physical tiredness and psychological 

stress may render the mother vulnerable. In this sense, recital 14 of the PrWD 

justifies maternity leave also by the vulnerability of […] workers who […] are 

breastfeeding. Concerning the entitlement, the Directives may presume that the 

mother is the parent more suited to take care of the baby because she is the 

only parent able to breastfeed. As for the (full-time) continuous feature, the 

legislature may take for granted that the new-born needs the full attention of its 

mother in the early stages of its life.  

 

This second possible interpretation will however be discarded, for several 

reasons. First, the EU Directives on maternity leave do not make a single 

reference to the Hofmann judgment delivered in 1984 or the subsequent 

Hofmann case law, which clearly acknowledges the two social risks treated in 

this PhD, even if this case law existed long before the Directives were passed. 

Second, the care of the child and the role of the father are not recognised in the 

Directives. This contrasts with the proposal for a Directive amending the PrWD, 

where the care of the new-born is clearly acknowledged, when justifying 

maternity leave but also when foreseeing extensions of the leave, and where 

the father can also be entitled to maternity leave under certain conditions. 

Thirdly, concerning the PrWD, the original proposal by the Commission did not 

mention the third category of workers (those who are breastfeeding) and seems 

to justify maternity leave by the vulnerability of the mother connected with the 

last stages of pregnancy and the period just after childbirth (the terms used are 
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“late pregnancy”, “recently given birth”608 and “immediately after giving birth”). 

As commented before, the leave was justified in general by the fatigue 

associated with the condition of pregnant women and those who have recently 

given birth (recital 10), before birth by the ergonomic difficulties faced at the 

workplace by women workers in late pregnancy (recital 11), and after giving 

birth by the delicate condition of women workers immediately after giving birth, 

which renders them vulnerable to risks at the workplace (recital 12). Finally, the 

judgments in C.D. and Z. interpreting the PrWD, which will be commented 

below, give preponderance to the protection of the delivering mother, giving a 

residual significance to the care of the new-born. 

 

Taking into account the previous considerations, the assumption of this PhD will 

be that the two substantive Directives on maternity leave adopt a SSRA and 

thus focus on the protection of the delivering mother. This does not mean that 

the EU legislature did not have in mind the potential benefits for the new-born 

derived from the protection of the mother. The protection of the foetus or the 

child is implicit in the protection of the delivering mother. This is certainly the 

case before giving birth, when the protection of the pregnant worker is 

intrinsically linked to the protection of the foetus or the unborn child since they 

form a single unit. The implicit protection of the foetus or the child has been 

upheld by the ECJ in the Gassmayr case, where it claimed, when analysing the 

leave granted to a pregnant worker during pregnancy on account of risks to her 

safety or health609, that a pregnant worker is granted leave from work for the 

whole period necessary to protect her safety and health and, by implication, that 

of her child610. Some legal scholars have also realised this implicit protection. 

For instance, ELLIS believes that in reality the PrWD seeks to improve the 

health and safety of workers’ offspring as well, “but this aim is not formally 

within the authority conferred by Article 118A”611.   
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 This is also the term used in recital 14 of the PrWD. 
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 Last resort measure whenever there is a risk to the safety or health or an effect on the pregnancy or 
breastfeeding (protective measures against the agents, processes and working conditions given in 
Annexes I and II). 
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 ECJ, 1 July 2010, Gassmayr, case C-194/08, ECLI:EU:C:2010:386, paragraph 58. 
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 ELLIS, E. (1993), page 65. See also ROPARS J. (2001), page 20, and GARRIGUES GIMÉNEZ, A., NÚÑEZ 
CORTÉS CONTRERAS, P. and CEBRIÁN CARRILLO, A. (2007), page 261. 
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3. MEDICAL CONSISTENCY612 
 

As previously mentioned, consistency is defined as the agreement or logical 

coherence among things or parts. This general definition has to be nuanced for 

the different types of consistency. Medical consistency here is defined in a 

broad way as the correspondence between the SSRA of the EU Directives on 

maternity leave and medical evidence. As previously mentioned, the maternity 

leave regulated in both the PrWD and the SED 2010 is mainly justified on the 

protection of the delivering mother, whose minimum duration at EU level is 14 

weeks allocated before and/or after childbirth. Next, a medical review about 

pregnancy, childbirth and the post-partum period will be presented in order to 

see whether the SSRA adopted by these Directives is in line with medical 

findings. The purpose of this review is to find out how long the incapacity to 

work of the delivering mother due to pregnancy and giving birth is.  

 

A preliminary comment is needed. As this research departs from the theoretical 

separation of social risks during maternity leave, namely the protection of the 

delivering mother and the care of the new-born, it must be made clear that this 

section covers only the health effects on the delivering mother not connected 

with childcare. Put another way, the idea here is to reveal how long the mother 

is unable to work due to the facts of being pregnant and giving birth, without 

considering the care of the child once is born, usually provided by the mother. 

Albeit artificial in many cases (because the mother usually looks after and 

possibly breastfeeds the child just after delivery), this exercise will uncover the 

weight of the period of work incapacity not related to breastfeeding and 

childcare. This theoretical separation is not always artificial though. For 

instance, in the cases of surrogate motherhood the surrogate mother becomes 

pregnant and delivers the child but does not look after or breastfeeds it. 
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Obviously, caring for the child also has an impact on mothers’ health in terms of 

physical tiredness (for instance, due to the lack of sleep) and mental stress (for 

example, owing to the fear of not managing the baby properly, especially for 

new mothers). It is also true that this stress and fatigue could be reduced if the 

other parent would also contribute to the care of the child. Moreover, 

breastfeeding the baby may also bring some complications such as breast 

engorgement and breast infection (mastitis) which may also cause work 

incapacity.  

3.1. Pregnancy and possible pregnancy complications 

 

As recital 18 of the PrWD indicates, an analogy between pregnancy and illness 

should not be established613. Nonetheless, it cannot be denied that pregnancy 

can influence the physical and psychological health of the delivering mother. As 

a matter of fact, the International Classification of Functioning, Disability and 

Health (ICF) of the World Health Organization (WHO), which is a classification 

of health and health-related domains and the WHO framework for measuring 

health and disability at both individual and population levels, includes in its 

chapter XV pregnancy as a health condition614.    

 

Pregnancy implies a number of physiological adaptations which affect most 

major organ systems including cardiac, renal, gastrointestinal and endocrine 

systems615. Despite these physiological changes, if there are not medical 

complications the gestating woman will be able to work until the end of her 

pregnancy. In the words of RUIZ VEGA, “in general terms, it is accepted that a 

pregnant woman keeps on working until the end if her medical condition allows 

so”616. As medical complications are unlikely, most women are able to combine 

pregnancy and work until the time of childbirth. Indeed, as pointed out by 

MURKOFF, “pregnancy complications are unlikely to be experienced by the 
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 Whereas the concept of an adequate allowance in the case of maternity leave must be regarded as a 
technical point of reference with a view to fixing the minimum level of protection and should in no 
circumstances be interpreted as suggesting an analogy between pregnancy and illness. 
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 Chapter XV: Pregnancy, childbirth and the puerperium. The codes included in this chapter are to be 
used for conditions related to or aggravated by the pregnancy, childbirth or by the puerperium 
(maternal causes or obstetric causes) [WHO (2016a)]. 
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 A list of common physiological changes of pregnancy can be found in LYONS, P. (2015), page 7.  
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 RUIZ VEGA, J. and DÍEZ RUBIO, M.C. (2009), page 190. 
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average pregnant woman”617. However, it is difficult to determine the 

percentage of medical complications during pregnancy. Whereas 

GAZMARARIAN et al estimated an overall rate of antenatal hospitalisation of 

10.1% of deliveries618, in the study of BRUCE et al at least one complication in 

50.4% of pregnancy episodes was observed619. The disparity of percentages 

can be explained by the fact that the most common complications BRUCE et al 

found usually do not require hospitalisation −so would be missed in studies that 

use only hospitalisation data620. These studies of GAZMARARIAN et al and 

BRUCE et al were carried out in the United States. It is important to note that 

the rates of hospitalisation may vary from country to country621.  

 

Some examples of common medical complications during pregnancy that may 

cause incapacity to work of the expecting mother are early pregnancy bleeding, 

late pregnancy bleeding, intrauterine growth restriction (IUGR), preterm labour, 

premature rupture of membranes (PROM) and hypertension in pregnancy. 

Next, these complications will be presented briefly: 

1) Early pregnancy bleeding (generally during the first trimester)622: early 

pregnancy bleeding per vagina is a relatively common presentation. Most 

cases of early bleeding are mild, self-limited and of indeterminate 

aetiology. Among the cases in which an aetiology can be determined 

most are caused by either spontaneous abortion or ectopic pregnancy: 

a) Spontaneous abortion or miscarriage: a miscarriage is the 

spontaneous expulsion of an embryo or foetus from the uterus 

before the foetus is able to live on the outside. Approximately 5-

15% of all pregnancies will end in a clinically recognised 

spontaneous abortion; a considerable larger percentage (up to 

one-third) will end in an unrecognised abortion that is perceived to 
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 MURKOFF, H. (2009), page 534. 
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 GAZMARARIAN, J.A., et al (2002), page 97. 
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 BRUCE, F.C. et al (2008), page 1092. 
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 LYONS, P. (2015), chapter 9, and MURKOFF, H. (2009), pages 534-543.  
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be menstrual bleeding623. Miscarriage is divided into early 

miscarriage if it happens in the first trimester and late miscarriage 

if it occurs between the end of the first trimester and the 20th 

week of gestation624. Additionally, spontaneous abortion may be 

divided into three general subtypes: threatened, incomplete and 

complete. Threatened abortion is defined as bleeding per vagina 

without passage of tissue from the placenta or PROM, which may 

present with or without cervical dilatation. If there is cervical 

dilatation, abortion will be inevitable. If there is not, pregnancy 

may be viable through an effective management of threatened 

abortion, which includes bed rest625, abstention from intercourse 

and close monitoring for persistent bleeding. Incomplete abortion 

is defined as bleeding and incomplete passage of the products of 

conception, whereas complete abortion means a complete 

passage of such products. In both cases, pregnancy is not viable 

any more.  

b) Ectopic pregnancy: it is diagnosed when pregnancy implantation 

occurs in a location outside the uterine cavity, normally the 

fallopian tubes626, but also in the cervix, on the ovary or in the 

abdomen. About 2% of all pregnancies are ectopic627. 

Unfortunately, there is no way for an ectopic pregnancy to 

continue normally628. 

2) Late-pregnancy bleeding (generally during the third trimester)629: late-

pregnancy bleeding per vagina is also a relatively common presentation. 

Approximately 5% of all pregnancies is complicated by such bleeding630. 
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 LYONS, P. (2015), page 72. 
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 After the 20
th

 week, the loss of the baby in utero is called a stillbirth. 
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 Bed rest is commonly recommended, but randomised trials have not found that bed rest at home or 
in hospital is beneficial in preventing foetal loss [ALEMAN, A. et al (2005)]. 
626

 97% of all ectopic gestations are implanted within the oviduct, and, therefore, the common 
denominator for the majority of women who develop ectopic pregnancy is a pathological fallopian tube 
[FYLSTRA, D.L. (1998), “Risk” section, first paragraph]. 
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 MURKOFF, H. (2009), page 541. 
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bleeding, sometimes abruptly.  
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 LYONS, P. (2015), chapter 10, and MURKOFF, H. (2009), pages 550-551. 
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 LYONS, P. (2015), page 82. 
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Most cases of significant late-pregnancy bleeding per vagina are caused 

by placental abnormalities: placenta praevia and placental abruption631: 

a) Placenta praevia: it is a placenta that partially or completely 

covers the opening of the cervix and therefore blocks the baby’s 

passage into the birth canal, making a vaginal delivery 

impossible632. Under such circumstances, cervical dilation and/or 

direct trauma (such as foetal descent or pelvic examination) may 

cause laceration and subsequent bleeding. If bleeding occurs, 

some treatment is necessary. The treatment of a placenta praevia 

depends on the degree of gestation. For patients who have 

reached at least 36 week’s gestation (at term), caesarean section 

is indicated. If gestation has not reached 36 weeks (preterm), a 

caesarean section is also indicated if bleeding cannot be 

controlled and/or the mother or infant are unstable. Otherwise, 

bed rest, pelvic rest and close monitoring are recommended, 

which includes tocolysis (to inhibit uterine contractions), 

assessment of foetal lung maturity and preparation for caesarean 

section. Placenta praevia occurs in 1 out of every 200 

deliveries633. 

b) Placental abruption (or abruptio placenta): it is the early 

separation of the placenta (the baby’s support system) from the 

uterine wall during pregnancy, rather than after delivery. It occurs 

in less than 1% of pregnancies634. The severity of the condition 

may vary from minor separation with minimal signs or symptoms 

to complete abruption with significant compromise of foetal well-

being635. Appropriate management depends on the severity of the 

condition. In the case of mild abruption, patients should be put on 

bed rest and placed on continuous hemodynamic, foetal heart rate 

and uterine contraction monitoring. If the patient is preterm, 
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 Other causes include cervical cytopathology, polyps and “bloody show”. 
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 Total or complete placenta praevia represents occlusion of the entire cervical os. Partial placenta 
praevia represents less than complete occlusion.  
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 MURKOFF, H. (2009), page 550. 
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 MURKOFF, H. (2009), page 551. 
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 That’s because a placenta’s complete detachment from the uterine wall means the baby is no longer 
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tocolysis (to inhibit uterine contractions) may be indicated to 

facilitate foetal lung maturity. In the case of moderate or severe 

abruption, management of the hemodynamic status of the mother 

and rapid delivery of the infant are the two primary concerns. In 

less severe cases, induction of labour may be appropriate, while 

in more severe cases, caesarean section may be indicated for 

more rapid delivery of the infant.  

3) IUGR636: IUGR is a term used for a baby who is smaller than normal 

during pregnancy. Technically, it is defined as foetal weight below the 

tenth percentile and an abdominal girth below the 2.5 percentile for 

gestational age. IUGR occurs in about 10% of all pregnancies637. 

Complications associated with IUGR include problems during pregnancy, 

such as preterm labour and pre-eclampsia (see below), and long-term 

consequences, such as learning, behavioural and developmental 

abnormalities. Different approaches may be tried to improve the 

intrauterine environment, including bed rest, intravenous feeding and 

medications. If the different approaches do not work, timing of delivery 

should balance the benefits of further foetal maturity against the risks of 

continued exposure to an intrauterine environment that is less than 

optimal. Evidence of foetal maturity or significant foetal stress should 

prompt delivery. For infants with reassuring antenatal monitoring and 

without evidence of maturity, the benefits of intrauterine development 

may outweigh the risks of early delivery.  

4) Preterm (or premature) labour638: it is defined as uterine contractions 

resulting in progressive cervical change prior to 37 week’s gestation. 

Preterm delivery639 is delivery prior to 37 week’s gestation640. Preterm 

labour affects approximately 10% of all pregnancies and preterm delivery 
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 LYONS, P. (2015), chapter 6, and MURKOFF, H. (2009), pages 548-550. 
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 MURKOFF, H. (2009), pages 548. 
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 LYONS, P. (2015), chapter 7, and MURKOFF, H. (2009), pages 554-556.  
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 As it will be explained below, labour is the first stage of childbirth, followed by the delivery of the 
infant and the delivery of the placenta.  
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 Following the WHO factsheet on preterm birth, there are sub-categories of preterm birth, based on 
gestational age: extremely preterm (less than 28 weeks), very preterm (from 28 to 32 weeks) and 
moderate to late preterm (from 32 to 37 weeks) [WHO (2016b)]. 
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13% of all live births641. Complications associated with preterm delivery 

include increased perinatal642 mortality and problems of prematurity 

(including respiratory distress, gastrointestinal dysfunction, haemorrhage 

and abnormalities of growth and development). Goals of management 

are focused on delay of delivery, because the delivery of an infant prior 

to foetal lung maturation is associated with considerable neonatal 

morbidity and mortality. Prior to 34 week’s gestation, foetal maturity 

cannot be assumed in infants. For this reason, bed rest, tocolysis (to 

inhibit uterine contractions) and corticosteroids (to enhance foetal lung 

maturity) are indicated. At 34-37 weeks foetal lung maturity is highly 

variable and decisions must be individualised, balancing the risk to the 

mother or the foetus from continuing the pregnancy and the risk of 

preterm birth643.  

5) PROM644: it is defined as a rupture of membranes prior to the onset of 

labour645 and it affects around 15% of pregnancies646. Preterm PROM 

(PPROM) is defined as a PROM occurring prior to 37 weeks’ gestation 

and it happens in fewer than 3% of pregnancies647. PROM is associated 

with an increased risk of ascending infection. This risk increases with the 

duration of rupture. For patients determined to be at term (from 37 

week’s gestation on), no intervention will be necessary for many as 90% 

of patients at term will begin labour within 24 hours of rupture of 

membranes. For the 10% remaining, induction of labour is indicated to 

avoid the risk of infection. In the case of PPROM, management is similar 

to that of preterm labour aforementioned. In addition, antibiotics are 

indicated for patients with evidence or risk of infection.   

6) Hypertension in pregnancy648: hypertension is defined as blood pressure 

higher than 140 mmHg systolic or 90 mmHg diastolic on two occasions 
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 LYONS, P. (2015), page 56. 
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 Pertaining to the period immediately before and after childbirth. 
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 More information about preterm birth can be found in WHO et al (2012) and LAWN, J.E. et al (2010). 
644
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 LYONS, P. (2015), chapter 14, and MURKOFF, H. (2009), pages 522-523 and 546-548, and SEELY, E.W. 
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separated by at least 6 hours. From the different hypertensive disorders 

of pregnancy649, two are going to be underlined: 

a) Chronic hypertension: hypertension existing prior to pregnancy or 

first diagnosed prior to 20 weeks’ gestation. It complicates at least 

5% of all pregnancies650. Obstetrical complications associated 

with chronic hypertension include increased risk for pre-eclampsia 

(see below), abruptio placenta, premature delivery, IUGR, foetal 

demise and foetal stress. The usual clinical recommendation for 

patients with chronic hypertension is to be carefully followed for 

signs or symptoms of pre-eclampsia (the so-called chronic 

hypertension with superimposed pre-eclampsia) and to avoid 

stress.   

b) Pre-eclampsia: it is a multisystem disease characterised by 

gestational hypertension (the one diagnosed at or after 20 weeks’ 

gestation) and proteinuria651. It affects approximately 5% of 

pregnancies652. Pre-eclampsia may lead to foetal complications, 

including preterm delivery, IUGR, foetal demise and perinatal 

death, as well as maternal complications of seizure, stroke and 

death. The treatment of pre-eclampsia normally recommended by 

doctors includes bed rest and careful blood pressure and foetal 

monitoring. Delivery should occur as soon as it can reasonably be 

achieved, balancing the maternal risks of prolonged pregnancy 

against the neonatal risks of premature delivery.   

 

Apart from pregnancy complications, occupational risks, such as handling of 

loads or chemical agents, can prevent delivering women from continuing 

working during pregnancy. However, for these cases, the PrWD contains 

specific protective measures –different from maternity leave−, ranging from the 
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adjustment of the working conditions to the transfer to another job to a leave 

from work. 

3.2. Childbirth 

 

There are two different ways of giving birth: women can have a vaginal birth or 

a surgical delivery by caesarean section.  

3.2.1. Vaginal delivery653 

 

Vaginal delivery is the natural way of giving birth, which consists of three 

stages: labour, delivery of the infant and delivery of the placenta: 

1) Labour: the progressive opening of the cervix through contractions. 

Cervical dilation goes from 0 (closed) to 10 cm (complete) in different 

phases654. This stage is the longest one and is measured in hours (6-18). 

2) Delivery of the infant: the expulsion of the infant through the birth canal 

by means of contractions. The duration of this second stage is generally 

measured in minutes (from 10 minutes to 1 hour), but sometimes it can 

be longer (1-3 hours). The pressure of the baby’s large head pushing 

through the delicate tissues of the cervix and vagina can cause tears and 

lacerations in the perineum, the area between the vagina and the anus. 

The practitioner may decide to perform an episiotomy (surgical cut in the 

perineum) to avoid severe tears and lacerations and/or shorten the 

expulsive period. 

3) Delivery of the placenta: the expulsion of the placenta thanks to 

contractions. The duration of the third stage of childbirth is the shortest 

one, between 10 and 30 minutes. 

3.2.2. Caesarean delivery655 

 

A caesarean delivery is an operative delivery of the infant through an abdominal 

and uterine incision. Although it is a safe way to deliver, it is regarded as major 
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surgery, which will make the recovery of the mother more painful and the scar 

unavoidable.  

 

There are several medical reasons to perform a caesarean section. Some 

common reasons for a scheduled caesarean are a cephalopelvic disproportion 

(the foetus’s head is believed to be too large to fit through mother’s pelvis), a 

breech or other unusual foetal presentation or a placenta praevia. Sometimes 

the caesarean decision is not made until well into labour for medical reasons 

such as failure of labour to progress656 or foetal distress. Secondly, a woman 

may opt for a surgical delivery even if it is not medically necessary (elective 

caesareans)657.  

3.3. Period after childbirth 

 

The ICF of the WHO includes in its chapter XV, along with pregnancy (and 

childbirth), the puerperium or postpartum period as a health condition658. The 

codes included in this chapter are to be used for conditions related to or 

aggravated by the puerperium. Next, the puerperium will be briefly explained, as 

well as possible medical complications after childbirth. 

3.3.1. The puerperium659 

 

Following RUIZ VEGA, “the puerperium is defined as the 6 weeks following 

childbirth during which the mother’s organism returns to a non-pregnant 

state”660. The postpartum period is not only a period of diverse physiological 

changes which allow the mother to come back to a non-pregnant state and 

breastfeed661, but also a progressive “recovery” period for the mother662. This 
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medical evidence has been highlighted by some legal scholars, who refer to 6 

to 8 weeks of recovery663. In the case of a vaginal delivery, the mother may 

physically experience vaginal bleeding, abdominal cramps as the uterus 

contracts, exhaustion or fatigue, perineal discomfort, discomfort sitting and 

walking, all-over achiness, constipation, haemorrhoids and difficulty urinating. 

Emotionally, she may suffer elation, blues or swings between the two. If the 

mother had a caesarean section, she will suffer the same inconveniences with 

two main distinctive features: the negative one is that, in addition to the 

mentioned postpartum discomforts, she will have to recover from the incision 

pain; the positive one is that the perineum will be neatly intact if the mother did 

not labour before having a caesarean delivery. It has no be noted that the 

recovery of the mother during the puerperium will be progressive, that is to say, 

the physical and emotional inconveniences will be less and less relevant664. 

3.3.1. Possible postpartum complications665 

 

The recovery period for the mother could be longer than 6 weeks if there are 

medical complications after childbirth. Fortunately, following LYONS, “for most 

pregnancies, the postpartum period is uncomplicated”666. In the same vein, 

MURKOFF explains that postpartum complications are “very unlikely to 

occur”667. 

 

Some examples of common postpartum complications that may cause 

incapacity to work of the delivering mother beyond the puerperium are 

postpartum haemorrhage, postpartum infection and postpartum depression 

(PPD) and psychosis, the latter being of a mental or psychological nature. Next, 

these complications will be presented concisely: 
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1) Postpartum haemorrhage668: all deliveries are associated with blood loss. 

Postpartum haemorrhage is technically defined as blood loss in excess 

of 500 cc. Although the theoretical definition remains unchanged, from a 

practical standpoint, postpartum haemorrhage is often understood as 

haemorrhage that persists beyond expectation. This medical 

complication affects approximately 5% of all deliveries669 and may be 

divided into two categories: early postpartum haemorrhage, defined as 

blood loss occurring in the first 24 hours postpartum, and late postpartum 

haemorrhage, defined as blood loss occurring between 24 hours and 12 

weeks’ postpartum. Because postpartum haemorrhage may represent a 

life-threatening complication, hemodynamic stability should be ensured. 

The mother may need intravenous fluids or possibly even a blood 

transfusion670. 

2) Postpartum infection671: fever in the postpartum period672 may be a sign 

of significant infection. When infection is identified, it is generally one of 

three conditions: endometritis (an infection of the endometrium, the lining 

of the uterus), urinary tract infection, or wound infection of the laceration, 

episiotomy or caesarean incision. Of these, endometritis is by far the 

most common. Overall, as many as 8% of deliveries result in a 

postpartum infection673. The treatment of the infection includes 

antibiotics, plenty of rest and drinking lots of fluids. 

3) PPD and psychosis674: as explained before, during the 6-week 

puerperium the mother may suffer blues. So-called baby blues, it 

appears usually three to five days after delivery and is of short duration 

(normally fading away the next couple of weeks). It brings on unexpected 

sadness and irritability, bouts of crying, restlessness and anxiety and 
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 RUIZ VEGA, J. and DÍEZ RUBIO, M.C. (2009), chapter 11, and MURKOFF, H. (2009), chapter 18.  



205 
 

affects 60 to 80% of new mothers675. Baby blues is different from two real 

postpartum complications: PPD and postpartum psychosis. True PPD is 

less common (affecting about 15% of women)676 and much more 

enduring (lasting anywhere from a few weeks to a year or more) than 

baby blues. The symptoms of PPD are similar to those of baby blues, 

though much more pronounced677. Much odder and much more serious 

than PPD is postpartum psychosis. Its symptoms include loss of reality, 

hallucinations and/or delusions.   

3.4. Conclusions about medical consistency 

 

The medical literature consulted shows that the period of incapacity to work can 

be very variable, both during pregnancy and after giving birth.   

 

During pregnancy, the possibilities to combine pregnancy and work will depend 

on the number and duration of medical complications and on the kind of job the 

expecting mother performs. In the words of MURKOFF, “every pregnancy, 

every woman and every job is different”678. In the same vein, DÍEZ RUBIO 

affirms that “there are not two similar pregnancies, even for the same 

woman”679. In the absence of pregnancy complications and work-related risks, it 

is possible for an expecting woman to work until the end of pregnancy. 

Conversely, medical complications or occupational risks during pregnancy may 

impede the expecting mother from working. Concerning pregnancy 

complications, it has to be acknowledged that they are unlikely to occur. 

Therefore, in most cases the expecting mother will not go through any periods 

of incapacity to work. In the case of work-related risks, the PrWD contains 

specific protective measures –different from maternity leave−, ranging from the 

adjustment of the working conditions to the transfer to another job to a leave 

from work.  
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 MURKOFF, H. (2009), page 454. 
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 MURKOFF, H. (2009), page 456. 
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 They include crying and irritability, sleep problems (not being able to sleep or wanting to sleep the 
day away), eating problems (having no appetite or an excessive one), persistent feelings of sadness, 
hopelessness and helplessness, mother’s inability or lack of desire to take care of herself or her new-
born, social withdrawal, excessive worry, aversion to the new-born, feeling alone and memory loss.   
678

 MURKOFF, H. (2009), page 194. 
679

 RUIZ VEGA, J. and DÍEZ RUBIO, M.C. (2009), page 193. 
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After giving birth, the delivering mother will be unable to work during the 6-week 

postpartum period, which is regarded as a recovery period. Furthermore, the 

work incapacity period for the mother could be longer than 6 weeks if there are 

medical complications after childbirth. Beyond the puerperium, the period of 

incapacity to work will depend on the number and duration of postpartum 

complications. Again, these complications are unlikely to occur, so in most 

cases the delivering mother will not experience any periods of incapacity to 

work beyond the 6-week puerperium. 

 

All in all, leaving aside occupational risks, for which a specific treatment is 

provided for in the PrWD, the real period of incapacity to work varies from 

mother to mother and from pregnancy to pregnancy, depending on pregnancy 

and postpartum complications. In the absence of medical complications, the 

period of incapacity to work will last 6 weeks (puerperium), much shorter than 

the minimum 14-week maternity leave period prescribed by the EU Directives 

on maternity leave. As medical complications are unlikely, this will be true for 

most women. However, for some women the period of incapacity to work could 

be prolonged if medical complications arise, a period which could be even 

longer than 14 weeks.  

 

In conclusion, disregarding the child, most mothers could come back to work 6 

weeks after childbirth if they wished to. However, as pointed out at the 

beginning of this section, mothers normally look after and possibly breastfeed 

their children (also) after the puerperium. Caring activities could affect mother’s 

health due to lack of sleep, tiredness, mental stress and possible breast 

complications. Yet, this stress and fatigue could be mitigated if the other parent 

would contribute to the care of the child as well. 
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4. INTERNAL LEGAL CONSISTENCY 
 

Internal legal consistency here is defined as the logical coherence among the 

different legislative elements of maternity leave, taking into consideration 

exclusively EU Law and the case law of the CJEU. The idea is to see whether 

the SSRA followed by the EU Directives on maternity leave, which was inferred 

from the logic of some aspects of the Directives, is in harmony with other 

features of the Directives and some case law of the CJEU. As it will be seen, 

the CJEU has brought to the foreground some issues which reflect the possible 

inconsistency of the SSRA: the sporadic blended justification of maternity leave, 

the divergences between the AGs’ Opinions in the cases of surrogate 

motherhood and the dichotomy compulsory-voluntary maternity leave.  

4.1. Sporadic blended justification of maternity leave  
 

The Hofmann case (1984), a case about a possible breach in the principle of 

equal treatment between men and women, concerned German mothers who 

were entitled under German Law to maternity leave from childbirth until the day 

on which the child attained the age of 6 months, which included a compulsory 

period of 8 weeks after delivery. It has to be noted that the German maternity 

leave at dispute (26 weeks) was far longer than the current EU minimum period 

(14 weeks). The ECJ concluded that Member States are not obliged to confer 

on fathers the non-compulsory period of maternity leave because Article 2(3)680 

of the ETD (currently integrated in the Recast Directive 2006/54) recognises the 

legitimacy of protecting a woman's needs in two respects (“the Hofmann 

reasons”): first, the protection of a woman's biological condition during 

pregnancy and thereafter until such time as her physiological and mental 

functions have returned to normal after childbirth; second, the protection of the 

special relationship between a woman and her child over the period which 

follows pregnancy and childbirth681. 

 

                                                           
680

 This Directive shall be without prejudice to provisions concerning the protection of women, 
particularly as regards pregnancy and maternity. 
681

 ECJ, 12 July 1984, Hofmann v Barmer Ersatzkasse, case C-184/83, ECLI:EU:C:1984:273, paragraph 25. 
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First of all, it seems clear that the Hofmann case law acknowledges two social 

risks: the protection of the delivering mother’s biological condition and the 

protection of the new-born (and their bonding with the mother). However, it is 

important to make a difference between the Hofmann case law, based on 

Article 2(3) of the ETD and circumscribed to an EU equal treatment perspective 

–national maternity leave as an exception to the EU principle of equal 

treatment−, and the conclusions reached above about the SSRA adopted in the 

PrWD and in the SED 2010. In this sense, it is worth remembering that the 

Hofmann judgment was delivered in 1984, long before the substantive 

Directives on maternity leave were passed. Tellingly, neither the PrWD nor the 

SED 2010 make a single reference to the Hofmann reasons. This may indeed 

confirm the separation of the two realms of the Law: an EU equal treatment 

perspective and the EU maternity leave minimum substantive rights. 

 

Secondly, despite the theoretical separation just mentioned, there has been 

some confusion between the (national) maternity leave as an exception to the 

EU principle of equal treatment, justified by two social risks (the Hofmann 

reasons), and the (EU minimum) maternity leave provided for in the PrWD, in 

principle justified by one social risk (SSRA). In the Boyle case682, after 

contradicting the Hofmann case law with respect to Article 2(3) of the ETD683, 

the Court curiously justified the maternity leave regulated in the PrWD on the 

Hofmann reasons: maternity leave is intended to protect not only the woman's 

biological condition but also the special relationship between a woman and her 

child over the period which follows pregnancy and childbirth. The continuous 

period of maternity leave of at least 14 weeks, allocated before and/or after 

confinement, is intended in particular to provide the woman with the guarantee 

that she can look after her new-born baby in the weeks following childbirth684. 

The Court associated again the maternity leave regulated in the PrWD and the 

Hofmann reasons in the Kiiski case685. Thirdly, in the C.D. case686, the Court 
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 ECJ, 27 October 1998, Boyle and Others, case C-411/96, ECLI:EU:C:1998:506. 
683

 Pursuant to Article 2(3) of the ETD, it is for every Member State to fix periods of maternity leave so as 
to enable female workers to be absent during the period in which the disorders inherent in pregnancy 
and confinement occur (paragraph 50). This paragraph does not mention the protection of the new-
born. 
684

 Paragraph 61. 
685

 ECJ, 20 September 2007, Kiiski, case C-116/06, ECLI:EU:C:2007:536, paragraph 46. 
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justified the maternity leave of the PrWD on the Hofmann reasons, but at the 

same time held that the purpose of this maternity leave is to protect the health 

of the mother of the child in the especially vulnerable situation arising from her 

pregnancy687. Finally, the AGs in the C.D. and Z. cases (see below their 

Opinions) also identified the maternity leave provided for in the PrWD with the 

Hofmann reasons. This sporadic blended justification of the maternity leave 

regulated by the PrWD calls into question the SSRA adopted by the EU 

Directives on maternity leave, even for the EU standard of 14 weeks (see quote 

above from the Boyle judgment). As these Directives set minimum 

requirements, a blended justification is more plausible for national periods of 

leave beyond 14 weeks.  

4.2. Surrogate motherhood688  

 

In the C.D.689 and Z.690 cases the Court was asked whether, in the case of 

surrogate motherhood, a commissioning mother had the right to the maternity 

leave regulated in the PrWD. “The ECJ did not formally join the two preliminary 

references, and it was faced with two separate and diametrically opposed 

Opinions of AGs KOKOTT in D and WAHL in Z”691. Whereas in C.D. KOKOTT 

defended that maternity leave targets three different categories of female 

workers −pregnant, who have recently given birth or breastfeeding− (functional 

approach), in Z. WAHL supported that maternity leave targets the same worker 

who goes through different stages: the delivering mother (monistic biological 

approach). In the opinion of FINCK and KAS, the opposite conclusions are 

rooted in different interpretative techniques: a contextual and teleological 

approach in C.D. and a close adhesion to the wording of the PrWD in the Z. 

case692. 

 

                                                                                                                                                                          
686

 ECJ, 18 March 2014, C.D., case C-167/12, ECLI:EU:C:2014:169. 
687

 Paragraphs 34 and 35. 
688

 More information about surrogate motherhood can be found in NÚÑEZ-CORTÉS CONTRERAS, P. 
(2017). 
689

 ECJ, 18 March 2014, C.D., case C-167/12, ECLI:EU:C:2014:169. 
690

 ECJ, 18 March 2014, Z., case C-363/12, ECLI:EU:C:2014:159. 
691

 FINCK, M. and KAS, B. (2015), page 282. 
692

 FINCK, M. and KAS, B. (2015), page 284. 
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In the C.D. case, the AG, Ms. KOKOTT693, defended a functional approach. 

First of all, she acknowledged that the structure and general scheme of the 

PrWD did in fact suggest a biological monistic concept of motherhood and that 

the fact that pregnant and breastfeeding workers can be different persons might 

not have been specifically considered by the legislature. In that respect, she 

explained that the PrWD had to be viewed in its historical context (the early 

1990s) when the practice of surrogacy was not as widespread as it is today694. 

Secondly, the AG explained that reproductive medicine had since overtaken the 

legislature’s scheme, but without thereby creating a situation in which the 

legislative intention had no relevance to intended mothers. Consequently, she 

stood up for a functional understanding of the PrWD: the surrogate mother who 

carries the child but who does not care for it after the birth requires protection 

only as a pregnant worker or woman who has recently given birth. In the case of 

the intended mother, who was not pregnant herself but has an infant in her care 

and, possibly, also breastfeeds it, there is a need for protection after the birth of 

the child695. Concerning the question of the division of maternity leave between 

the surrogate mother and the intended mother, Ms. KOKOTT held that the 

compulsory period of at least 2 weeks had to be granted to both women in full 

without it being possible to deduct any leave taken by the other. Other than the 

compulsory period, she considered it was not possible to determine in detail 

from the PrWD the extent to which each woman had a right to leave. The 

division of the maternity leave must in any event take account of the interests 

protected by that Directive. Before the birth, the protection of the pregnant 

woman and, after the birth, protection of the woman who has recently given 

birth and the child’s best interests are the main criteria696. 

 

Contrary to that Opinion, the AG in Z case, Mr WAHL697, defended a monistic 

biological approach. He considered that the Court also attached importance to 

the special relationship that develops after birth between the woman and her 
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 Opinion AG Kokott 26 September 2013, ECJ, 18 March 2014, C.D., case C-167/12, 

ECLI:EU:C:2013:600.  
694

 Paragraph 39. 
695

 Paragraph 47. 
696

 Paragraphs 73 and 75. 
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 Opinion AG Wahl 26 September 2013, ECJ, 18 March 2014, Z., case C-363/12, ECLI:EU:C:2013:604. 
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child in construing the rationale of maternity leave under the PrWD. However, 

he believed that that objective can only be understood in context; as a logical 

corollary of childbirth (and breastfeeding). Otherwise, if that objective were 

given independent significance, the scope of protection afforded by Article 8 of 

Directive 92/85 could not, in my (his) view, be meaningfully limited only to 

women who have given birth, but would necessarily also cover adoptive 

mothers or indeed, any other parent who takes full care of his or her new-born 

child698. 

 

In the end, both judgments followed the monistic biological approach and 

declared that a commissioning mother does not have the right to the maternity 

leave regulated in the PrWD. However, the debate created around the C.D. and 

Z. cases puts on the table the different social risks at stake and the question of 

the limits between them. Indeed, whereas in an ordinary case of childbirth the 

incapacity to work due to pregnancy and childbirth and the care of the new-born 

fall on the same woman –the delivering mother− in a case of surrogate 

motherhood there are two women involved –the delivering mother and the 

intended mother. As two women were involved, the AGs and the Court were 

forced to differentiate the two social risks and to give a certain weight to them. 

On the one hand, AG KOKOTT considered both social risks (and both women) 

worthy of protection, but she did not determine the specific weight of each social 

risk. On the other hand, AG WAHL and the Court gave preponderance to the 

protection of the mother, giving a residual significance to the care element. 

Although the judgments support a SSRA, the previous divergence between the 

AGs’ Opinions casts doubts on the consistency of the SSRA and on the limits 

between the protection of the mother and the care of the new-born.  

 

Finally, the cases of surrogate motherhood show the limitations of the current 

Directives to protect the new-born where the delivering mother is not the person 

taking care of him or her. This is of course the case of surrogate motherhood, 

but also the case of a delivering mother who decides to come back to work just 

                                                           
698

 Paragraph 47. 
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after childbirth, or even the case of a delivering mother who is hospitalised or 

suffers from physical or mental incapacity to look after her new-born.  

4.3. Dichotomy compulsory-voluntary maternity leave  

 

The maternity leave regulated in the PrWD, a minimum continuous period of 14 

weeks allocated before and/or after confinement, must include a minimum 

compulsory period of 2 weeks allocated before and/or after confinement. The 

rationale of this dichotomy compulsory-voluntary could be the following: the 

compulsory period would cover the period of work incapacity of every mother 

(namely the puerperium), and the voluntary part would cover the possible 

medical complications a particular mother may go through due to pregnancy 

and giving birth. However, it could also be argued that the compulsory period is 

justified by the protection of the delivering mother and the voluntary period by 

the care of the new-born. This reasonable doubt has been reinforced by several 

judgments. 

 

First of all, the ECJ made clear that the delivering mother may renounce and 

transfer to the father the non-compulsory or voluntary period of maternity leave. 

The possibility to renounce this period was recognised in the Boyle and Betriu 

Montull cases699. Moreover, although maternity leave may not be assigned to 

the child’s father against the mother’s will, the PrWD does not preclude her from 

deciding that the father will take all or part of the voluntary period of maternity 

leave (Betriu Montull case700). In any case, it is up to the Member States to offer 

the possibility to transfer the right in national legislation. In the 

Burrill and Noriega Guerra case701, the claimants, employed by the European 

Commission, wanted to share the voluntary period of maternity leave to be able 

to take care of their new-born on a part-time basis. They considered that the 

goal of the 16-week maternity leave regulated in the Staff Regulations of 

Officials of the European Communities was, concerning the after-birth period, 

not only the protection of the mother but also the protection of the child. They 
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19 September 2013, Betriu Montull, case C-5/12, ECLI:EU:C:2013:571, paragraph 57. 
700
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argued that under normal circumstances the mother did not need 16 weeks to 

come back to work. Moreover, they reminded that the PrWD only included 2 

compulsory weeks for the recovery of the mother702. However, as the possibility 

to transfer to the father was not provided for in the Staff Regulations, the GC 

refused the claim made by Burrill and Noriega Guerra.  

 

In sum, the non-compulsory period of maternity leave, which could last a 

maximum of 12 weeks703, is a renounceable and transferable right. The 

possibility to renounce and to transfer to the father up to 12 weeks, six times 

more than the compulsory part (2 weeks), does not fit with the SSRA according 

to which the focus is mainly on the protection of the delivering mother. 

Moreover, the possibility recognised by the ECJ to renounce and to transfer the 

maternity leave to the father is not given upon the condition that the mother is 

already able to work. Therefore, there could be cases where a delivering mother 

suffering from incapacity to work due to pregnancy and childbirth is not on 

maternity leave. This does not seem to be in line with the spirit of the EU 

Directives on maternity leave. 

 

Secondly, in the Haupt-Lizer case704, the claimant wanted to extend the validity 

of the waiting list within a recruitment procedure launched by the European 

Commission for the period she had been on maternity leave and parental leave. 

With regard to maternity leave, the CST concluded that this leave did not 

prevent her from participating actively in the recruitment procedure unless 

particular medical circumstances linked to pregnancy or delivery arose705. 

Furthermore, the Tribunal underlined that by limiting to 2 weeks the period 

during which a woman is obliged to stop working, the EU legislature did not take 

for granted that a delivering mother was unable to carry out any administrative 

step during the voluntary period of maternity leave706. Finally, it stated that the 
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 In case a Member State did not go beyond the minimum requirements of the PrWD, it would have a 
maternity leave of 14 weeks and a compulsory period of 2 weeks. 
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fact that Ms Haupt-Lizer devoted exclusively to her child during maternity leave 

was her personal choice707. This case law also seems to clash with the SSRA. 

4.4. Conclusions about the internal legal consistency 
 

The fact that the two substantive Directives on maternity leave adopt a SSRA 

does not automatically mean that this approach corresponds to reality. Quite the 

contrary, there are some elements at EU level which seem to contradict that 

approach. First of all, it has been found out that the ECJ has occasionally 

justified the maternity leave regulated by the PrWD by the Hofmann case law –

which acknowledges the protection of the delivering mother but also the 

protection of the new-born (and their bonding with the mother). Secondly, 

although the judgments in the cases of surrogate motherhood support a SSRA, 

the debate created around them puts on the table interesting issues. As two 

women were involved –the delivering mother and the intended mother− the AGs 

and the Court were forced to distinguish the different social risks and to give 

them a certain weight. The discrepancies between the AGs’ Opinions on the 

importance of the protection of the mother and the care of the new-born call into 

question the limits between the two elements and the consistency of the SSRA. 

Finally, the dichotomy compulsory-voluntary maternity leave in the PrWD and 

the case law about it may reflect the inconsistency of the SSRA. The possibility 

recognised by the ECJ to renounce and to transfer to the father up to 12 weeks, 

six times more than the compulsory part (2 weeks), does not fit with the SSRA 

according to which the focus is mainly on the protection of the delivering 

mother, even more when this possibility is not given upon the condition that the 

mother is already able to work.  
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5. EXTERNAL LEGAL CONSISTENCY 
 

If consistency has been defined as the agreement or logical coherence among 

things or parts, the definition of external legal consistency needs further 

explanation. This kind of consistency has to do with the implementation of EU 

Law by Member States and can be defined as the correspondence between the 

SSRA followed by the PrWD and the SED 2010 and the social risk approach 

followed by Member States when transposing the Directives. As previously 

commented, these Directives follow a SSRA, and the main purpose of the 

maternity leave regulated by them is the protection of the incapacity to work of 

delivering workers due to pregnancy and childbirth by means of a right of 

delivering workers to be off work for a (full-time) continuous period of at least 14 

weeks. The idea is to see whether Member States are following the same 

approach, at least in respect of the minimum EU period of 14 weeks. Member 

States can always go further at national level and put more emphasis on the 

care of the new-born, thus adopting a BSRA, since the EU Directives on 

maternity leave only set minimum requirements in the sense of Article 153(2)(b) 

of the TFEU708. In conclusion, the term consistency is used here in a broad 

sense as Member States have a notable margin of manoeuvre when 

implementing the Directives. It is good remembering that a directive shall be 

binding, as to the result to be achieved […], but shall leave to the national 

authorities the choice of form and methods (Article 288 TFEU). 

 

As explained in the Introduction, the countries to be analysed are the following 

ones: 

 From the traditional approach to maternity leave policy709: Belgium and 

Ireland. 
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 2. To this end the European Parliament and the Council: (b) may adopt, in the fields referred to in 
paragraph 1(a) to (i), by means of directives, minimum requirements for gradual implementation, having 
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avoid imposing administrative, financial and legal constraints in a way which would hold back the 
creation and development of small and medium-sized undertakings. 
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 From the new approach towards a birth-related leave for women, but 

which can be transferred as a matter of course710, at least in part, to 

fathers: Spain and the United Kingdom. 

 From the new approach towards dropping maternity leave altogether in 

favour of a generic parental leave usually with periods designated for 

“mothers only” and “fathers only”: Sweden and Portugal.  

5.1. Belgium 

 

Belgium (BE) is the first representative of the traditional approach to maternity 

leave policy, with a short maternity leave of 15 weeks for employees. Paternity, 

adoption and parental leaves are also granted under Belgian Law. Finally, in 

addition to parental leave, there is another system by which parents can take a 

leave from work to look after their children, which is the so-called time credit 

system. 

5.1.1. Maternity leave 

 

BE has two different systems of maternity leave: one applicable to employees 

(congé de maternité / moederschapsverlof) and another one pertinent to self-

employed workers employees (repos de maternité / moederschapsrust). The 

former is more generous than the latter both in terms of duration and income 

replacement. 

5.1.1.1. Employees 

 

The maternity leave for employees (congé de maternité / moederschapsverlof) 

is basically regulated in Article 39 of the Working Conditions Act of 16 March 

1971 (Loi du 16 mars 1971 sur le travail / Arbeidswet van 16 maart 1971). 

Concerning maternity benefits, they are regulated in Articles 111-117 of the 

Consolidated Act of 14 July 1994 concerning the Health Care and Sickness 

Insurance Scheme (Loi relative à l'assurance obligatoire soins de santé et 

indemnités coordonnée le 14 juillet 1994 / Wet betreffende de verplichte 
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verzekering voor geneeskundige verzorging en uitkeringen gecoördineerd op 14 

juli 1994) and its implementing regulations711. 

 

The duration of the maternity leave for delivering employees is 15 weeks, 10 of 

which have a compulsory nature (1 before birth and 9 after birth). Legally 

speaking, a distinction is made between a pre-birth leave (repos prénatal /  

prenatale rust) of 6 weeks (1 of which is compulsory) and a post-birth leave 

(repos postnatal / postnatale rust) of 9 weeks (all of which are obligatory). The 

voluntary pre-birth 5 weeks (7 in the case of multiple births) can naturally be 

enjoyed right before the compulsory pre-birth week. But this period can also be 

taken right after the compulsory post-birth period on the condition that the 

employee actually worked during the 5 weeks (7 in the case of multiple births) 

preceding the compulsory pre-birth week. To this effect, some periods are 

assimilated to working periods, such as the annual leave. However, as 

VERBRUGGE points out, “the enumeration of assimilated periods […] is 

restricted and cannot be extended to situations not mentioned”712. For this 

reason, periods of incapacity to work or periods of leave due to work-related 

risks, which are not expressly mentioned, are not assimilated to working 

periods. A high income replacement maternity allowance (indemnité de 

maternité / moederschapsuitkering) is paid during the whole period of maternity 

leave, at 82% of earnings during the first 30 days (without a ceiling) and at 75% 

of earnings for the remaining weeks (with a ceiling)713. 
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 Royal Decree of 3 July 1996, implementing the Consolidated Act of 14 July 1994 concerning the 
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BE regulates the maternity leave for employees in the context of a general 

Labour Act, the Working Conditions Act of 16 March 1971, along with other 

protective measures, such as the prohibition of child labour, the maximum 

working time and the rest periods. Among these measures, one can find as well 

a last resort leave in the case of work-related risks or night work, as required by 

the PrWD. With regard to the justification of maternity leave, neither the Act nor 

the Working Conditions Bill714 reveals the underlying reasons to provide 

maternity leave. If the Bills of the Acts that have amended Article 39 of the 

Working Conditions Act of 16 March 1971715 are analysed, evidence is only 

found in the Bill on different provisions on social security matters of 13 February 

2014716. This Bill quotes from the preparatory works of the Programme-Act of 

22 December 1989717 the following: “the maternity allowance is an income 

replacement mechanism aimed at facilitating the complete rest of the mother. 

Indeed, the condition of ceasing all activities is justified by both the nature of the 
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 Working Conditions Bill of 4 February 1971 (Projet de loi sur le travail du 4 février 1971 / Ontwerp van 
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portant des dispositions diverses / Wet van 20 juli 2006 houdende diverse bepalingen), Programme-Act 
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benefit (income replacement allowance) and the aim pursued (protection of 

maternity)”718. From this statement, it seems that the focus is on the protection 

of the delivering mother. 

Maternity leave is for the delivering mother, but the working father or co-

parent719 can be entitled to the post-birth period of maternity leave in two 

exceptional cases: if the mother dies or is hospitalised for at least 7 days, in 

both cases upon the condition that the new-born is not in hospital any more. 

This is technically called the conversion of maternity leave into paternity leave 

(conversion du congé de maternité en congé de paternité/ omzetting van het 

moederschapsverlof in vaderschapsverlof). In the first case (death), the father 

or co-parent will receive a maternity allowance during the post-birth period not 

used by the mother under the same conditions as the mother (82% or 75%) but 

on the basis of his own earnings. In the second case (hospitalisation), whereas 

the mother will still be paid her maternity benefit, the father or co-parent will be 

granted an additional allowance at 60% of his earnings (with a ceiling) during 

mother’s hospitalisation (except for the first 7 days). The possibility to transfer 

maternity leave is regulated in the Royal Decree of 17 October 1994 on the 

conversion of maternity leave into paternity leave in the case of mother’s death 

or hospitalisation (Arrêté royal du 17 octobre 1997 relatif à la conversion du 

congé de maternité en congé de paternité en cas de décès ou d'hospitalisation 

de la mère / Koninklijk besluit van 17 oktober 1994 betreffende de omzetting 

van het moederschapsverlof in vaderschapsverlof bij overlijden of hospitalisatie 

van de moeder). As SINE warns, “«paternity leave» can cover two different 

realities”720: the paternity leave as a result of the conversion of maternity leave 

(congé de paternité / vaderschapsverlof) and the 10-day paternity leave (congé 

de paternité ou de naissance / geboorte of vaderschapsverlof) that will be 

described below.  
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 Bill on different provisions on social security matters of 13 February 2014, page 8. 
719

 Delivering mother’s spouse or life partner [Article 30(2) of the Labour Contracts Act of 3 July 1978 
(Loi relative aux contracts de travail du 3 juillet 1978 / Wet van 3 juli 1978 betreffende de 
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 SINE, F. (2015), page 23. 
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There is some flexibility in the use of Belgian maternity leave which breaks the 

principle of continuity established in the PrWD. Whenever at least 2 weeks of 

leave are taken after the 9-week post-birth obligatory period, there is the 

possibility of using up to 2 weeks of maternity leave as “free days” which can be 

used during the 8 weeks following the continuous period of maternity leave. 

This means that during these 8 weeks the mother can combine working days 

with days of leave. 

 

Finally, the duration of maternity leave can vary in five cases: 

 Multiple births: 2 extra weeks in the pre-birth leave (repos prenatal / 

prenatale rust) and 2 extra weeks in the post-birth leave (repos postnatal 

/ postnatale rust) in the case of multiple births, regardless of the number 

of extra children. Consequently, in this case maternity leave is extended 

to 19 weeks. 

 Complicated pregnancy: 1 extra week after birth when the worker was 

unable to work during the 6 weeks (8 in the case of multiple births) 

before confinement. As JACQMAIN explains, as the periods of incapacity 

to work are not assimilated to working periods, the worker with a 

complicated pregnancy cannot enjoy the voluntary pre-birth 5 weeks (7 in 

the case of multiple births) after the compulsory post-birth period721. 

Thus, the extra week could work as a way to make up for this 

disadvantage.  

 Early delivery: if the actual date of childbirth takes place before the 

presumed date of confinement and the whole or part of the compulsory 

pre-birth week was not used, the unused period is lost. In other words, 

the pre-birth compulsory week can by no means be enjoyed after birth. 

Therefore, maternity leave duration could be reduced up to 1 week. 

 Late delivery: if the actual date of birth occurs after the presumed date of 

confinement, the maternity leave will be extended until the actual date of 

birth but only when the whole 6-week pre-birth period (8-week in the 

case of multiple births) has been previously used. Otherwise, the pre-
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 JACQMAIN, J. (2007), page 49. 
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birth period will have to be used. The underlying goal is that the 9-week 

compulsory post-birth leave remains intact. As VERBRUGGE expounds, 

the later the delivery, the fewer the chances to take the voluntary pre-

birth period after birth722.  

 Hospitalisation of the new-born: if the new-born is still in hospital 7 days 

after birth, maternity leave is extended for the hospitalisation period 

(except for the first 7 days) up to a maximum of 24 weeks. Although the 

overall justification of maternity leave appears to be the protection of the 

delivering mother, a seemingly different justification is found in the Bill of 

18 May 2004723, albeit only for this technique of extension of maternity 

leave: according to the Bill, it aims at improving the chances to conciliate 

family and work724. The words used in the Bill seem to point to the care 

of the new-born. 

5.1.1.2. Self-employed workers 

 

The maternity leave (repos de maternité / moederschapsrust) and the maternity 

benefit (allocation de maternité / moederschapsuitkering) of self-employed 

people are regulated in the same legal text, i.e. Articles 91-99 of the Royal 

Decree of 20 July 1971 establishing the Sickness and Maternity Insurance 

Scheme for self-employed workers and assisting spouses (Arrêté royal du 20 

juillet 1971 instituant une assurance indemnités et une assurance maternité en 

faveur des travailleurs indépendants et des conjoints aidants / Koninklijk besluit 

van 20 juli 1971 houdende instelling van een uitkeringsverzekering en een 

moederschapsverzekering ten voordele van de zelfstandigen en van de 

meewerkende echtgenoten). The regulation explained here includes the last 

amendments of this Royal Decree725, which entered into force on 1 January 

2017. 
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 VERBRUGGE, F. (2009), page 13. 
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 Bill of 18 May 2004 (Projet de loi-programme du 18 mai 2004 / Ontwerp van programmawet van 18 
mei 2004), which preceded the Programme-Act of 9 July 2004 (Loi-programme du 9 juillet 2004 / 
Programmawet van 9 juli 2004). 
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 Page 155. 
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 Introduced by the Royal Decree of 13 May 2016. 
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The maternity leave period is of 12 weeks, 3 of which are compulsory (1 before 

birth and 2 after birth). The remaining 9 weeks form the voluntary period of 

maternity leave, of which a maximum of 2 weeks can be used just before the 

compulsory pre-birth week. In contrast, the whole voluntary period can be taken 

just after the 2-week compulsory post-birth period. A flat-rate maternity 

allowance (currently 475.41 euros per week) is paid by social security during 

maternity leave. Additionally, self-employed mothers are given 105 free 

‘service-vouchers’ (titres-services / dienstencheques) to help them with their 

household tasks726, valued currently at 945 euros. 

 

The context of maternity leave is a specific Royal Decree for independent 

workers, which regulates the social security sickness and maternity schemes. 

Neither the articles nor the preamble gives a hint about the justification of 

maternity leave. The same can be said if the preambles and “reports to the 

King” of the Royal Decrees that have modified Articles 91-99 of the Royal 

Decree of 20 July 1971 are analysed727. However, if the same rationale for 

employees is followed, the focus would be on the protection of the delivering 

mother. 

 

The post-birth period of maternity leave not used by the mother can be 

transferred to the also self-employed father or co-parent728 if the mother dies as 

long as the father or co-parent lives with the child. The latter will receive then 

the flat-rate maternity allowance. Unlike employees, the transfer is not provided 

for in the case of hospitalisation of the mother. 
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 This benefit is regulated in the Royal Decree of 17 January 2006 establishing maternity benefits for 
self-employed workers and amending the Royal Decree of 12 December 2001 concerning the “service-
vouchers” (Arrêté royal du 17 janvier 2006 instaurant un régime de prestations d'aide à la maternité en 
faveur des travailleuses indépendantes et modifiant l'arrêté royal du 12 décembre 2001 concernant les 
titres-services / Koninklijk besluit van 17 januari 2006 tot invoering van een stelsel van uitkeringen voor 
moederschapshulp ten gunste van vrouwelijke zelfstandigen en tot wijziging van het koninklijk besluit 
van 12 december 2001 betreffende de dienstencheques). 
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 Royal Decrees of 13 January 2003, 7 June 2007, 23 December 2008, 1 March 2009, 12 March 2009, 
21 February 2010, 20 June 2012, 10 August 2015 and 13 May 2016. 
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 The transfer is made to the self-employed worker who receives the new-born in his/her household 
(Article 98bis of the Royal Decree of 20 July 1971 establishing the Sickness and Maternity Insurance 
Scheme for self-employed workers and assisting spouses). 
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The Belgian system for self-employed people provides a great degree of 

flexibility. It is possible to enjoy the post-birth voluntary period (up to 9 weeks) in 

weekly periods during the 36 weeks which follow the end of the post-birth 

compulsory period. This way, the mother is able to combine working weeks with 

weeks of leave. Although the duration of maternity leave (12 weeks) is lower 

than the EU standard of 14 weeks, which could represent an infringement of the 

SED 2010, following JACQMAIN, “the Belgian Government considers that the 

possibility of spreading the optional part of the leave over 21 [36729] weeks, 

combined with the provision of ‘service vouchers’ meets the requirement 

adequately”730. Furthermore, it is possible to enjoy the post-birth voluntary 

period half-time, also during the 36 weeks which follow the end of the post-birth 

compulsory period and in weekly periods. Obviously, the duration of the leave is 

then twice as long (up to 18 weeks).  

 

The “report to the King” of the Royal Decree of 13 May 2016, which recently 

modified the Royal Decree of 20 July 1971, states that the flexibility in the use 

of maternity leave aims at giving concerned women chances to better conciliate 

their maternity leave and their independent activity according to both their own 

desires and needs and certain needs of their company. Indeed, a complete 

interruption of the professional independent activity for the whole period of 

maternity leave is, in many cases, contradictory with the reality of self-employed 

people731.  

 

Lastly, the duration of maternity leave is increased in two cases: 

 Multiple births: 1 full-time extra week or 2 half-time extra weeks after birth 

in the case of multiple births, regardless of the number of extra children. 

                                                           
729

 36 week from 1 January 2017, after the amendments introduced by the Royal Decree of 13 May 
2016. 
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 JACQMAIN, J., Belgian national law report in MASSELOT, A., CARACCIOLO DI TORELLA, E. and BURRI, 
S. (2013), page 44. 
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 Hospitalisation of the new-born: if the child is still in hospital 7 days after 

birth, maternity leave is extended for the hospitalisation period (except 

for the first 7 days) up to a maximum of 24 full-time weeks or 48 half-time 

weeks. 

5.1.2. Overview of other child-related leaves 

 

Paternity leave (congé de paternité ou de naissance / geboorte of 

vaderschapsverlof) is provided for in Belgian legislation, but only for employees. 

Working fathers or co-parents732 are granted paternity leave during 10 working 

days, which are paid by the employer at 100% of earnings for the first 3 days 

and by social security at 82% (with a ceiling) for the last 7 working days. The 

leave can be freely distributed by the recipient in one or several blocks during 

the 4 months following the birth of the child. 

 

Each adoptive parent is entitled to an adoption leave (congé d’adoption / 

adoptieverlof) until the child is 8 years old. This right, which is conceived as an 

individual entitlement not transferable between parents, is available both for 

employees and for self-employed workers. However, whereas employees are 

paid by the employer at 100% of earnings for the first 3 days and an allowance 

at 82% of earnings (with a ceiling) later on, independent workers only receive a 

flat-rate allowance (currently 475.41 euros per week). The duration of the leave 

is 6 weeks where the child is younger than 3 and 4 weeks where the child is 3 

years of age or older. The duration is doubled in the case of a disabled child. 

There is some flexibility in the use of the adoption leave since the leave can be 

taken in different blocks of 1 week or multiple of 1 week.  

 

Each parent is also entitled, both in the case of birth and adoption, to a 4-month 

parental leave (congé parental / ouderschapsverlof) until the child is 12 years 

old (or 21 if the child is disabled). This right is also regarded as an individual 
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 Delivering mother’s spouse or life partner [Article 30(2) of the Labour Contracts Act of 3 July 1978]. 
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entitlement not transferable between parents. Nevertheless, unlike adoption 

leave, it is only available for wage earners. The income replacement is lower 

than that of other leaves available to employees previously described, since 

only a less generous flat-rate allowance is paid (currently 818.56 euros per 

month)733. The duration of the leave is increased by 4 months for each extra 

child in the case of multiple births. Finally, there is a lot of flexibility in the use of 

parental leave, which can be enjoyed full-time during 4 months (in blocks of 1 

month or multiple of 1 month), half-time during 8 months (in blocks of 2 months 

or multiple of 2 months) or one-fifth-time during 20 months (in blocks of 5 

months or multiple of 5 months). The three possibilities can be combined and 

parents can enjoy their leave at the same time.  

 

In addition to parental leave, there is another system by which parents can take 

a leave from work to look after their children, which is the so-called time credit 

system (crédit-temps / tijdskrediet). In the words of MOSS and DEVEN, this 

system is an important example of a ‘life course perspective’ in leave policies, 

“one though that seems to be largely invisible to or ignored by the wider 

research and policy community”734. Thanks to this system, each employee has 

a non-transferable individual right to take leave from work for 12 months during 

their working life for whatever reason. As with parental leave, the use of the 

time credit system is very flexible, since it can be enjoyed full-time during 12 

months, half-time during 24 months or one-fifth-time during 60 months, 

possibilities which can be combined as well. Employees receive a flat-rate 

allowance (currently up to 667.28 euros per month) only when the leave is 

taken for certain reasons (basically care and training). One of these reasons is 

taking care of a child younger than 8 (or a disabled child younger than 21).  

5.2. Ireland 

 

Ireland (IE) is the second representative of the traditional approach to maternity 

leave policy, with a long maternity leave of 42 weeks for employees. A gender 

biased adoption leave and a minimalistic parental leave are also granted under 
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Irish Law. As a novelty, the right to paternity leave has been recognised since 

September 2016.  

5.2.1. Maternity leave 

 

Employees and self-employed workers have similar rights to maternity benefits, 

both in terms of duration (26 weeks) and income replacement (the standard 

payment is currently 235 euros per week). In addition, wage earners are entitled 

to an unpaid 16-week additional maternity leave.  

5.2.1.1. Employees 

 

The maternity leave for employees in IE is regulated in Sections 7-16B of the 

Maternity Protection Act 1994 and the maternity benefit in Sections 47-51 of the 

Social Welfare Consolidation Act 2005 and in Sections 29-35 of one of its 

implementing regulations, the Social Welfare (Consolidated Claims, Payments 

and Control) Regulations 2007.  

 

IE has a 42-week maternity leave for delivering employees, which, in the words 

of FAHEY and NIXON is “relatively generous by international standards”735. 

From the 42 weeks, 6 are compulsory (2 before birth and 4 after birth) and the 

remaining 36 are voluntary. The voluntary period is freely distributed by the 

delivering mother, who decides the beginning of the period. However, the leave 

shall start at the date specified by a registered medical practitioner where it is 

necessary for medical reasons. A second factor affecting the free distribution of 

the leave is the fact that social security legislation requires that no more than 16 

weeks are taken before birth to be entitled to maternity benefit. In addition to the 

compulsory-voluntary division of the leave, a difference is made between a first 

26-week paid period (maternity leave), during which a flat-rate allowance 

(maternity benefit) is paid (the standard payment is currently 235 euros per 

week), and a second 16-week unpaid period (additional maternity leave), which 

shall be enjoyed immediately after the first period. With regard to the latter, if a 

worker falls sick she has the possibility to waive wholly or partially the 16-week 
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unpaid period and to receive instead the sickness benefit736. In conclusion, it 

could be argued that although it is accurate that a 42-week leave is “relatively 

generous”, it is also true that a maternity allowance is only paid during the first 

26 weeks. What is more, the allowance is not earnings-related but flat-rate. 

 

Maternity leave is regulated in the context of a specific Labour Act for the 

protection of maternity, the Maternity Protection Act 1994, which according to its 

title implements the PrWD737. As a matter of fact, this Act not only does provide 

employees with maternity leave but also with a last resort leave in the case of 

work-related risks, including night work, as the PrWD demands. As for the 

justification of maternity leave, the Maternity Protection Act 1994738 does not 

give a clue. The only Act that has amended the Maternity Protection Act 1994739 

is the Maternity Protection (Amendment) Act 2004, which was preceded by the 

Maternity Protection (Amendment) Bill 2003. The latter followed the 

recommendations made in the Report of the Working Group on the Review and 

Improvement of the Maternity Protection Legislation (2001). This Group 

suggested increasing maternity leave from 14 to 18 weeks and the additional 

maternity leave from 4 to 8 weeks740. The Report states that this increase would 

facilitate the reconciliation of work and family life, including the bonding of 

mothers and children in the early months741. Likewise, it affirms that the best 

interests of infants under 12 months old are served by their remaining in the 

direct care of their parents. An increase in the length of maternity leave could 

contribute very positively to this goal742. Therefore, it seems that the care of the 

new-born represents an important element in Irish legislation. The long duration 

of the current 42-week maternity leave reinforces this argument even more.
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 This rule also applies to fathers who are entitled to leave from work on the mother’s death. 
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 An Act to implement Council Directive 92/85/EEC of 19 October 1992 on the introduction of measures 
to encourage improvements in the safety and health at work of pregnant workers and workers who have 
recently given birth or are breastfeeding […]. 
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 The Bill of the Maternity Protection Act 1994 cannot be examined because it is not available. Only 
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Regarding the entitlement to maternity leave, if the delivering mother dies at any 

time before the expiry of the 40th week after confinement, the working father 

shall be entitled to leave from his employment for a period which shall 

commence within 7 days of the mother’s death and finish:  

 If the mother dies before the expiry of the 24th week after confinement: at 

the end of that 24th week. Social security legislation guarantees to the 

father a minimum of 6 weeks of maternity benefit, even if the period of 

leave is shorter. Besides, the father will be entitled to further unpaid 

leave for 16 weeks. 

 If the mother dies at any time after the expiry of the 24th week after 

confinement: at the end of the 40th week. Social security legislation 

guarantees to the father a minimum of 6 weeks of maternity benefit, even 

if the period of leave is shorter.  

 

It can be said that maternity leave is not technically transferred to the father 

since the leave granted to him does not depend on the number of weeks 

already taken by the mother but on the actual date of the mother’s death.  

There are no specific provisions on flexibility in the use of maternity leave, apart 

from the possibility to postpone the leave for a maximum of 6 months in the 

case of hospitalisation of the new-born. The postponement implies a break in 

the principle of continuity of the PrWD. However, it could be argued that Irish 

legislation guarantees the minimum 14-week continuous period of maternity 

leave for delivering mothers because the postponement is only possible if the 

period of maternity leave already taken by the working mother is not less than 

14 weeks (including not less than 4 weeks after confinement). If the employee 

falls sick during the postponement, the leave must be resumed on the first day 

of absence unless she renounces the postponed leave to get the sickness 

benefit. Logically, the leave must also be resumed when the child leaves the 
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hospital, to be taken in one continuous period commencing not later than 7 days 

after the discharge of the child from hospital743.   

 

Finally, the duration of maternity leave can vary in the following circumstances: 

 Early delivery: unlike Belgian legislation, the duration of maternity leave 

is not reduced, even if no week was enjoyed before confinement 

(including the 2 compulsory weeks). Put another way, the whole period 

of maternity leave (42 weeks) could be used after birth. 

 Late delivery: Irish legislation is also more generous than the Belgian 

one. The solution given by the former is an extension of maternity leave, 

with a maximum of 4 weeks. This solution allows the delivering mother 

not to reduce the post-birth period of maternity leave (4 weeks 

compulsory and up to 36 voluntary). 

 Hospitalisation of the new-born: in this case Irish Law is far less 

generous than the Belgian one. As it has just been explained, maternity 

leave is not extended but postponed for a maximum of 6 months.  

 

5.2.1.2. Self-employed workers 

 

The maternity leave for self-employed workers in IE is regulated in Sections 47-

51 of the Social Welfare Consolidation Act 2005 and in Sections 29-35 of one of 

its implementing regulations, the Social Welfare (Consolidated Claims, 

Payments and Control) Regulations 2007.  

 

Self-employed delivering mothers are entitled to the same maternity benefit (the 

standard payment is currently 235 euros per week) and for the same duration 

(26 weeks) as employees. The compulsory period is also 6 weeks, 2 before 

birth and 4 after birth. Additionally, no more than 16 weeks can be taken before 

delivery. 
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 The rules in the case of hospitalisation of the new-born also applies to fathers who are entitled to 
leave from work on the mother’s death, except for the condition of entitlement (14 weeks already 
taken, 4 of which after birth). 
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The maternity leave emerges in the context of a general social security Act, the 

Social Welfare Consolidation Act 2005, which regulates the maternity benefit 

together with other social security benefits, such as unemployment benefits, old 

age or invalidity pensions. Neither this Act nor its preceding Social Welfare 

Consolidation Bill 2005 mentions the underlying motivations of maternity leave. 

However, given its similarities with the maternity leave for employees, the 

observations made for the latter can also be raised here. 

 

Similar rules as the ones studied for employees in the case of mother’s death744 

and late delivery745 are applicable to self-employed workers.     

5.2.2. Overview of other child-related leaves 

 

Working adopting mothers (or sole male adopters) are entitled to a 40-week 

adoption leave from the date of placement746. It is striking that the entitlement to 

adoption leave in Irish legislation is gender biased because this leave does not 

have any connections with the biological condition of the mother. Nevertheless, 

it is worth remembering at this point that a gender biased solution for such leave 

was underpinned by the ECJ in the Commission v Italy case747. In any case, 

adoption leave resembles maternity leave, not only in terms of entitlement but 

also in terms of duration748. In fact, as MEENAN notes, “the Adoptive Leave 

Acts 1995 and 2005 mirror the maternity leave provisions (as appropriate) for 

an adopting mother or sole male adopter”749. For instance, there are similar 

rules in the case of hospitalisation of the child. Adoption leave is again divided 

into two: 24 paid weeks (the so-called adoptive leave), which start on the date 

of placement, and 16 unpaid (the so-called additional adoptive leave), to be 

enjoyed immediately after the paid weeks750. The allowance is also flat-rate (the 
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 Unlike employees, the period of maternity benefit shall start on the day after the day on which the 
death of the mother occurs (instead of within 7 days of the mother’s death). 
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 Extension of the period of maternity benefit (up to 4 weeks). 
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 The day on which the child is placed physically in the care of the adopting parent. 
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 ECJ, 26 October 1983, Commission v Italy, case C-163/82, ECR, 1983, 03273.  
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 40 weeks instead of 42, taking into account that maternity leave has 2 compulsory weeks before 
birth. 
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 MEENAN, F., Irish national law report in BURRI, S. and VAN EIJKEN, H. (2014), page 124. 
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 The additional adoptive leave must be used immediately after the adoptive leave period, except for 
foreign adoptions. In these cases, some or all of the additional adoptive leave may be taken before the 
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standard payment is currently 235 euros per week), which is also granted to 

self-employed workers for 24 weeks. Finally, if the adopting mother dies, the 

adopting father is entitled to adoption leave and to the corresponding allowance 

for a period751 of:  

 If the adopting mother dies before the date of placement: 24 weeks 

 If the adopting mother dies on or after the date of placement: 24 weeks 

less the period between the date of placement and the date of her death. 

Social security legislation guarantees to the adopting father a minimum 

of 6 weeks of adoptive benefit, even if the period of leave is shorter. 

 

IE also provides since September 2016 a statutory paternity leave (paternity 

leave) for employees. This leave is granted to the non-delivering parent 

(normally the father) in the case of birth and to the adopter not taking the 

adoption leave (normally the male adopter) in the case of adoption. The 

duration of paternity leave is 2 weeks, regardless of the number of children, 

which can be used in the 28 weeks following the date of birth or placement. 

During the leave, a flat-rate allowance (paternity benefit) is paid (the current 

standard payment is 235 euros per week). The same allowance is paid to 

independent workers for 2 weeks.   

 

Finally, employees are entitled to unpaid parental leave (parental leave) for 18 

weeks. In the words of DREW and WATTERS, this “reflects a minimalistic 

response to meeting EU Directive requirements”752. Indeed, Irish parental leave 

is not paid at all and the duration is the minimum allowed by Directive 2010/18 

(4 months). Working parents can enjoy the leave until the natural or adopted 

child is 8 years old (16 if the child has a disability or a long-term illness). As an 

exception, if the adopted child is older than 6 but younger than 8 at the date of 

                                                                                                                                                                          
day of placement where the employed adopting mother (or sole male adopter) requires a period of 
familiarisation with the child who is to be adopted.   
751

 The period of adoptive leave shall commence within 7 days of the death of the adopting mother or 
on the day of placement, whichever is the latter. 
752

 DREW, E. and WATTERS, A. (2014), page 5. 

http://uam.summon.serialssolutions.com/search?s.dym=false&s.q=Author%3A%22Velasco+Portero%2C+Mar%C3%ADa+Teresa%22
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adoption, the 18-week period can be taken in the 2 years following that date753. 

The right is individual and non-transferable, except for when both parents work 

for the same company, in which case 14 weeks are transferable. Parental leave 

in IE is conceived as a right of an employee in respect of each child. 

Consequently, in the case of multiple births parental leave is increased 

accordingly (36 weeks for twins, 54 weeks for triplets…). Concerning flexibility 

in use, it is possible to enjoy the leave in one or two blocks. In the latter case, 

the minimum duration of each block is 6 weeks and at least 10 weeks must 

elapse between the two blocks. If an employee is entitled to parental leave in 

respect of more than one child (not coming from a multiple birth)754, parental 

leave shall not exceed 18 weeks in a 12-month period. If the parent becomes ill 

while on parental leave and is unable to care for the child, the leave can be 

suspended for the duration of the illness and be resumed after the illness. 

 

The relatively generous maternity leave, the gender-oriented adoption leave, 

the lack of paternity leave (until September 2016) and the minimalistic approach 

of parental leave are seen by some authors as a reflection of a gendered 

ideology that believes a woman’s place is at home and her primary role is that 

of wife and mother, dependant on a male breadwinner. According to KENNEDY 

and EINASTO, “one sees the enduring influence of this ideology in Ireland 

where there is unpaid parental […] leave, and childcare is perceived as a family, 

in fact women’s, issue”755. In the same vein, DREW and WATTERS believe that 

State policies have mirrored stereotypical mothering and fathering roles “in the 

provision of entitlements to paid maternity leave but none for paternity leave, 

even during the heyday of the Celtic Tiger economy”756.   

5.3. Spain 

 

Spain (ES) is the first representative of a new approach to maternity leave 

policy, which moves away from the traditional idea of maternity leave towards a 

birth-related leave for women that can be transferred as a matter of course, at 

                                                           
753

 For example, if at the date of adoption the child is 7 years old, parental leave can be used until the 
child turns 9. 
754

 For example, if the oldest child is 6 years old and the youngest one is 3 years old. 
755

 KENNEDY, P. and EINASTO, H. (2010), pages 191-2. 
756

 DREW, E. and WATTERS, A. (2014), page 4. 

http://uam.summon.serialssolutions.com/search?s.dym=false&s.q=Author%3A%22Velasco+Portero%2C+Mar%C3%ADa+Teresa%22
http://uam.summon.serialssolutions.com/search?s.dym=false&s.q=Author%3A%22Velasco+Portero%2C+Mar%C3%ADa+Teresa%22
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least in part, to fathers. ES offers a short 16-week maternity leave, along with 

adoption and paternity leaves. These three leaves may be extended from 2 to 4 

weeks by consolidating the so-called breastfeeding breaks. Finally, a long 

unpaid parental leave is also recognised under Spanish Law. 

5.3.1. Maternity leave 

 

ES has a similar system of maternity leave for employees and self-employed 

workers: both enjoy 16 weeks of leave accompanied with a social security 

allowance.   

5.3.1.1. Employees 

 

Maternity leave for employees in ES is regulated in Article 46 of the Workers 

Statute Act 2015 (Texto Refundido de la Ley del Estatuto de los Trabajadores, 

aprobado por Real Decreto Legislativo 2/2015), and the maternity benefit in 

Articles 177-182 of the Social Security General Act 2015 (Texto Refundido de la 

Ley General de la Seguridad Social, aprobado por Real Decreto Legislativo 

8/2015) and the implementing Royal Decree on maternity, paternity, risk during 

pregnancy and risk during natural breastfeeding benefits (Real Decreto 

295/2009, por el que se regulan las prestaciones económicas del sistema de la 

Seguridad Social por maternidad, paternidad, riesgo durante el embarazo y 

riesgo durante la lactancia natural). 

 

ES provides delivering wage earners with a 16-week maternity leave, 

technically called “suspension of the contract of employment in the case of 

birth” (suspension del contrato de trabajo en el supuesto de parto). A period of 

6 weeks after birth is obligatory for the mother, while the remaining 10 weeks 

form the voluntary period, which is freely distributed by the mother before or 

after birth. This is so even if she suffers from a pregnancy-related sickness 

before giving birth, event in which the mother could either start her maternity 

leave or be on sickness leave. During maternity leave a maternity allowance 
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(subsidio por maternidad) is paid at 100% of earnings (with a ceiling)757. 

However, if the mother does not meet the minimum contribution period required, 

a flat-rate non-contributory benefit (subsidio por maternidad de naturaleza no 

contributiva) is paid (currently 537.84 euros per month) for 42 days after birth758.   

 

The Spanish maternity leave for employees is regulated in the context of a 

general Labour Act, the Workers Statute Act 2015, along with other classic 

labour rights, such as the minimum inter-professional salary, the minimum 

annual leave and the rest periods. The Workers Statute Act 2015, which is a 

consolidated text grouping the Workers Statute Act 1995 and its subsequent 

modifying Acts, does not reveal the justification of maternity leave. The same 

can be said about the Workers Statute Act 1995, which consolidates the 

Workers Statute Act 1980 and its later modifying Acts. The Workers Statute Act 

1980 does not clarify either the justification of maternity leave, which at that time 

consisted of 14 weeks to be freely distributed by working women759. However, 

its Bill points to the protection of the delivering mother, as it mentions that the 

suspension of the contract of employment is based on “the rest because of 

delivery”760. Finally, Act 3/1989761, which increased the duration of maternity 

leave from 14 weeks to the current 16 weeks, introduced a new ground of 

justification. Its explanatory memorandum explains that maternity leave needed 

to be extended “in order to guarantee, following the guidelines of the World 

Health Organisation, a proper care of mother’s health and a better relationship 

of the latter with her child”762. 

  

                                                           
757

 Employees receive a maternity allowance equivalent to 100% of their social security contributions, 
which are calculated on the basis of their earnings (up to a ceiling). 
758

 56 days if one of the following circumstances occurs: lone mother; large family; multiple births; 
mother or child with disability. 
759

 Article 48(4) of the Workers Statute Act 1980 (Ley 8/1980, del Estatuto de los Trabajadores). 
760

 Article 46(3) of the Workers Statute Bill of 4 July 1979 (Proyecto de Ley del Estatuto de los 
Trabajadores de 4 de julio de 1979). 
761 Act 3/1989, by which maternity leave is extended to 16 weeks and measures to favour the equal 

treatment of women at work are established (Ley 3/1989, por la que se amplía a dieciséis semanas el 
permiso por maternidad y se establecen medidas para favorecer la igualdad de trato de la mujer en el 
trabajo). 
762

 Part II, first paragraph.  
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Maternity leave can be transferred to the father (or co-mother) not only under 

one exceptional circumstance but also when no exceptional situation applies: 

 Death of the mother: if the working mother dies, the remaining weeks will 

be transferred to the father, without taking account of the pre-birth period 

used by the mother.  

 Transfer as a matter of course: the mother may decide to transfer 

completely or partly the voluntary weeks of maternity leave to the father, 

without exceptional circumstances applying. If the leave is partly 

transferred, both parents could enjoy the leave consecutively or 

simultaneously. If the mother falls sick while the father is enjoying the 

leave, she will be on sickness leave. Put another way, the father will 

keep on enjoying the transferred maternity leave.  

 

Spanish Law has some novelties when it comes to recognising the right to 

maternity leave to working fathers. First of all, it is possible for the father (or co-

mother) to be entitled to maternity leave even when the mother was never 

entitled to it, in two cases: when the delivering non-working mother dies; and 

when the mother works but her social security scheme does not cover the right 

to maternity leave763. Therefore, technically speaking, it is not a transfer of 

rights between parents, but newly formed rights: in the first case, to the 

remaining weeks of the maternity leave to which the non-working mother would 

have been entitled had she met the conditions required; and in the second 

case, to the period of the maternity leave to which the working mother would 

have been entitled had she been covered under her social security scheme. 

Secondly and more importantly, the 2-week extension of maternity leave in the 

case of a disabled child (see below) is regarded as a family entitlement when 

both parents work. This period can be freely distributed by parents, who can 

enjoy it consecutively or simultaneously. As for the distribution, as pointed by 

BELTRÁN DE HEREDIA RUIZ, “a mechanism to solve the possible 

disagreements is lacking”764. 

                                                           
763

 This may happen for certain self-employed workers, such as lawyers, which may be covered by a 
special mutual insurance scheme.  
764

 BELTRÁN DE HEREDIA RUIZ, I. (2008), page 4. 
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Apart from the possibility of postponing the non-compulsory weeks of maternity 

leave in the case of hospitalisation of the new-born (see below), which means a 

break in the principle of continuity established in the PrWD, voluntary weeks 

can be used part-time with the agreement of the employer. In this second case, 

even if the continuous feature of maternity leave is preserved, the presumed 

full-time nature which seems to be inherent in that feature is altered.     

 

Finally, there are several situations in which the duration of maternity leave is 

increased: 

 Stillborn and death of the child: the duration of maternity leave is not 

reduced, in the case of stillborn as long as the pregnancy lasted for at 

least 180 days.  

 Multiple births: 2 extra weeks per new-born from the second onward 

 Child with disability: 2 extra weeks. According to BARCELÓN COBEDO, 

this “favourable treatment is underpinned by the greater difficulties the 

care of these children entails”765. 

 Hospitalisation of the new-born: Belgian and Irish solutions are combined 

under Spanish Law. On the one hand, as long as the new-born stays in 

hospital for at least 7 days, maternity leave is extended during the whole 

period of hospitalisation up to a maximum of 13 weeks. On the other 

hand, the weeks of hospitalisation beyond the compulsory period of 

maternity leave (6 weeks after birth) can be postponed and be resumed 

when the child is out of hospital, when the worker will enjoy the 

remaining period of leave, including the extension of leave of up to 13 

weeks. If the worker decides to postpone maternity leave, the mother or 

the father will be granted two rights different from maternity leave: 1-hour 

reduction of working hours without loss of pay, and up to 2 extra hours 

with the corresponding reduction in the salary.  

                                                           
765

 BARCELÓN COBEDO in MERCADER UGUINA, J. (ed.) (2007), page 13. 
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5.3.1.2. Self-employed workers 

 

The maternity leave for independent workers in ES is regulated in Articles 4, 16 

and 26 of Act 20/2007 on the Self-employed Workers Statute (Ley 20/2007, del 

Estatuto del trabajo autónomo). As for maternity benefits, the same Act and 

implementing Royal Decree as for employees apply to self-employed workers. 

 

Independent workers are entitled to the same maternity allowance (maternity 

benefit) as employees during their maternity leave766, technically called this time 

“suspension in the occupational activity in the case of maternity” (suspensión de 

la actividad en la situación de maternidad).  

 

The Spanish maternity leave for independent workers is regulated in the context 

of a general Labour Act, Act 20/2007 on the Self-employed Workers Statute, 

which sets the basic professional rights and obligations of this category of 

workers. One of the rights included in the Act is the right to conciliate their 

professional activity and their personal and family life through the suspension of 

the activity in the case of maternity […] under the terms provided for in social 

security legislation767. Concerning the justification of maternity leave, neither Act 

20/2007 nor its Bill unveils the underlying reasons to provide maternity leave. 

Nonetheless, given its similarities with the maternity leave for employees, the 

same blended justification seems to apply also here. 

 

For the rest, the same aforementioned rules on transfer to or entitlement of the 

father, flexibility in use and variations in duration apply to self-employed 

workers.  

  

                                                           
766

 They receive a maternity allowance equivalent to 100% of their social security contributions. 
However, as they can choose the level of their contributions (up to a ceiling) regardless of their actual 
earnings, very often both their contributions and their maternity allowance does not cover 100% of their 
earnings. 
767

 Article 4(3), paragraph g), of Act 20/2007 on the Self-employed Workers Statute. 
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5.3.2. Overview of other child-related leaves 

 

The same maternity allowance paid during maternity leave (subsidio por 

maternidad) is paid for 16 weeks if an employee or a self-employed worker 

adopts a child younger than 6 (18 if the child is disabled or has special 

difficulties for family integration). This leave, which shall commence on the date 

of adoption768 and be uninterrupted, is called under Spanish legislation 

“suspension of the contract of employment in the case of adoption” (suspension 

del contrato de trabajo en el supuesto de adopción) for employees, and 

“suspension in the occupational activity in the case of adoption” (suspensión de 

la actividad en la situación de adopción) for self-employed workers. If only one 

parent works, he or she will be entitled to adoption leave. But if both parents 

work, adoption leave becomes a family entitlement which will be freely 

distributed between the parents, who can enjoy the leave consecutively or 

simultaneously. Regarding the distribution, as highlighted by BELTRÁN DE 

HEREDIA RUIZ, “a mechanism to solve the possible disagreements between 

the parents would have been desirable”769. The duration of the leave will be 

increased in the case of multiple adoptions by 2 weeks per child from the 

second onward. In addition, 2 extra weeks will be granted if the child is 

disabled. It is possible to take the adoption leave part-time, albeit only with the 

agreement of the employer in the case of employees. 

Paternity leave, called under Spanish Law “suspension of the contract of 

employment due to paternity” (suspension del contrato de trabajo por 

paternidad) for employees and “suspension in the occupational activity in the 

case of paternity” (suspensión de la actividad en la situación de paternidad) for 

self-employed workers, is granted for 4 weeks770 both in the case of birth and in 

the case of adoption. For natural children the non-delivering parent is the one 

entitled to paternity leave, since the delivering mother will enjoy maternity leave. 

                                                           
768

 As an exception, the leave may start 4 weeks before the date of adoption in the case of international 
adoptions when the adopting parents have to travel to the child’s country of origin.   
769

 BELTRÁN DE HEREDIA RUIZ, I. (2008), page 9. 
770

 From 1 January 2017. Before this date, the leave duration was 13 days.  
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However, for adopted children only one parent can be entitled to paternity 

leave, who will be the one who did not take the whole period of adoption leave 

or the one the couple decides otherwise. During the 4 weeks of leave a 

paternity allowance (subsidio por paternidad) is paid at 100% of earnings (with 

a ceiling). If there is a multiple birth or adoption, 2 extra days are granted. The 

leave is enlarged by 7 days for large families or for households with a disabled 

person. The same number of extra days is granted in the case of a child with 

disability. Concerning flexibility in use, the 4 weeks of leave can be enjoyed 

during the period of the corresponding maternity/adoption leave or right after it. 

Furthermore, it is possible to take the paternity leave part-time, although only 

with the agreement of the employer in the case of employees. Finally, 

employees have the right to 2 days771 of birth leave (permiso por el nacimiento 

de hijo), fully paid by the employer, to be used immediately after the birth of a 

child. As a result, employees are entitled to a total leave of 4 weeks and 2 days 

in the case of birth (2 days of birth leave and 4 weeks of paternity leave).    

 

Wage earners may extend their maternity/adoption/paternity leave by 

consolidating their breastfeeding breaks (permiso de lactancia). Employees are 

entitled to breastfeeding breaks without loss of pay until the child is 9 months, 

both in the case of birth and in the case of adoption. Moreover, breastfeeding 

the child is not obligatory because bottle-feeding is also permitted. For these 

reasons, any working parent, male or female, can access the breastfeeding 

breaks. Nonetheless, unlike adoption leave, only one parent can enjoy this right, 

not being allowed to share it between the parents. As SERRANO ARGÜESO 

and EREÑAGA DE JESÚS point out, breastfeeding breaks are “basically a care 

leave and it is difficult to understand their purpose unless an historic 

reminiscence is deleted: their own denomination”772. There are three ways to 

take breastfeeding breaks. The traditional way is to take time off during the 

working hours: 1 break of 1 hour or 2 breaks of 30 minutes. The time off is 

increased proportionally in the event of multiple births or adoptions. The second 

possibility is to reduce the daily working hours by 30 minutes. Following 

BALLESTER PASTOR, “this influences the decision of the worker, who is 
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 4 days of leave if the worker has to travel. 
772

 SERRANO ARGÜESO, M. and EREÑAGA DE JESÚS, N. (2014), pages 176-177.  
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penalised in the duration of the daily breastfeeding breaks when they chose to 

enjoy it at the beginning or at the end of their working hours”773. The last option 

is to consolidate the breastfeeding breaks into 2 to 4 weeks of full-time leave, 

which actually works as an extension of the maternity/adoption/paternity leave. 

The third possibility requires the agreement of the employer. 

 

Spanish Law grants a 3-year unpaid parental leave only to employees 

(excedencia por cuidado de hijos). The leave can only be used in the 3 years 

following the birth or adoption of a natural or adopted child. This rule, along with 

the fact that workers usually make use of their entitlements to maternity, 

adoption and paternity leaves, explains that the actual duration of parental leave 

almost never reaches 3 years. The right to parental leave is individual and non-

transferable. The leave can be taken in one block or in several blocks, with no 

minimum period of each block.  

 

Whereas the parental leave just studied (excedencia por cuidado de hijos) is a 

full-time leave, Spanish legislation provides a different right which could be 

considered as part-time parental leave, the so-called “reduction of working 

hours to look after a child” (reducción de jornada por cuidado de hijos). This 

part-time leave is unpaid and is only available for employees to take care of a 

child under 12 years old (or older if the child is disabled and does not work). 

The daily reduction in the working hours has to be between 1/8 and half of the 

normal working hours.   

5.4. United Kingdom 

 

The United Kingdom (UK) is the second representative of the new approach by 

which maternity leave can be transferred as a matter of course, at least in part, 

to fathers. The UK offers a very long maternity leave of 52 weeks for 

employees, along with adoption and paternity leaves. In contrast, only a 

minimalistic parental leave is recognised under UK Law. 
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 BALLESTER PASTOR, M.A. (2015), page 99. 
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5.4.1. Maternity leave 

 

The UK offers to employees774 a more favourable system of maternity leave 

than the one available to self-employed workers. Whereas for the former the 

maternity leave lasts 52 weeks, 39 of which are paid (6 at a high income 

replacement and 33 at a flat-rate amount), the latter are only granted a 39-week 

maternity pay period, during which a flat-rate allowance is paid.   

5.4.1.1. Employees 

 

Maternity leave for employees in the UK is regulated in Sections 71-80I of the 

Employment Rights Act 1996 and its implementing Regulations, mainly The 

Maternity and Parental Leave etc. Regulations 1999 and The Shared Parental 

Leave Regulations 2014. Social Security Law is found in Sections 35, 35A, 35B 

and 164-171ZZ5 of the Social Security Contributions and Benefits Act 1992 and 

its implementing Regulations, principally The Statutory Maternity Pay (General) 

Regulations 1986 and The Statutory Shared Parental Pay (General) 

Regulations 2014. It is important to mention that all these Acts and Regulations 

are only applicable to Great Britain since Northern Ireland has its own 

legislation, which will not be commented here. 

 

As previously explained, the UK gives delivering employees an entitlement of 

up to 52 weeks maternity leave, which is considered in two parts: ordinary 

maternity leave for 26 weeks and additional maternity leave for another 26 

weeks, which is to be used immediately after the first period. It must be noted 

that 2 weeks after birth (4 weeks if the employee works in a factory) is protected 

as compulsory leave, with the remaining leave considered voluntary and to be 

distributed by the mother from the 11th week before birth. Nonetheless, if she 

falls sick due to pregnancy before birth, maternity leave shall start the first day 

after the beginning of the 4th week before birth. Another category is the paid-

unpaid periods. The first 39 weeks of maternity leave are paid by the employer 

(statutory maternity pay), 6 weeks at 90% of earnings (without a ceiling) and the 
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 It is provided to those with employee status - which is a particular legal term in the UK which needs 
to satisfy a particular legal test. 
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remainder of 33 weeks at 140.98 pounds (163.28 euros775) per week (or at 90% 

of earnings if this is less). However, employers can claim back from the 

Exchequer the amounts paid776. If an employee does not qualify for maternity 

pay, she may qualify instead for an allowance (maternity allowance) of 140.98 

pounds per week (or 90% of earnings if this is less) for 39 weeks. The last 13 

weeks of maternity leave are unpaid. 

 

As it can be seen, maternity leave is regulated in the context of a general 

Labour Law Act, the Employment Rights Act 1996777. This Act, which originally 

provided only 14 weeks of maternity leave, does not indicate the justification of 

maternity leave. No clue is found either in the Acts which modified the duration 

of maternity leave: the Employment Relations Act 1999778, which increased its 

duration by granting an ordinary maternity leave of 18 weeks plus an additional 

maternity leave period (which is to be set by Regulations), and the Work and 

Families Act 2006779, which augmented the ordinary maternity leave from 18 to 

the current 26 weeks. Having said that, illustrative of a blended justification is 

the report of May 2011 made by the UK Government about the Consultation on 

Modern Workplaces, in which the Government made the proposal to reclassify 

34 of the 52 weeks of maternity leave as parental leave. The Government 

recognises the particular needs of women who are pregnant or who have 

recently given birth and will continue to protect this important time, and the 

health needs of new babies and their mothers, by retaining a period of maternity 

leave reserved exclusively for mothers which must be taken in a continuous 

block around the time of the baby’s birth. At the same time, it believes that 

beyond a 18-week reserved period of maternity leave parents should be free to 

make the caring and working arrangements that best suit their family780. In the 

same vein, DEVEN and MOSS point out the confusion a 52-week maternity 
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 Conversion of local currency into euros undertaken on 16
th

 April 2018, using 
http://finance.yahoo.com/currency-converter/.   
776

 Medium and large employers can claim back 92% and small employers can claim back 103%. This is 
done through reductions to the amount of National Insurance Contributions paid by employers. 
777

 Its Bill cannot be found because only Bills from 2001 are accessible in the following link: 
https://www.parliament.uk/business/bills-and-legislation/current-bills/previous-bills/   
778

 Its Bill cannot be found for the same reason. 
779

 No clue is found either in the Work and Families Bill of 19 January 2006. 
780

 Page 17. 

http://finance.yahoo.com/currency-converter/
https://www.parliament.uk/business/bills-and-legislation/current-bills/previous-bills/
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leave creates between maternity leave and parental leave: “the former is gender 

specific because it is a measure concerned primarily with the health of the 

mother and her new-born child; the length of maternity leave should therefore 

be determined on health grounds and any extension of leave beyond should be 

parental leave, equally available to mothers and fathers”781. 

 

It is possible to transform wholly or partly the voluntary period of maternity leave 

into shared parental leave if the delivering employee chooses so. Referring to 

the recent shared parental leave, BAIRD and O’BRIEN claim that “leave terms 

are cultural, and increasingly political, markers of policy intent. Adjuncts can be 

added to the word ‘leave’ to communicate a symbolic design feature”782. Indeed, 

this leave is specifically aimed by the Law at caring for the child. Possibly to 

facilitate caring, it allows much more flexibility than the former maternity leave 

(see below). First, the two parents can access the shared parental leave, not 

only consecutively but also simultaneously. Second, the leave may be taken 

until the child’s first birthday as one continuous period or, with the agreement of 

the employer, in up to 3 discontinuous blocks of 1 week or multiple of 1 week. 

Third, an employee may work783 up to 20 days without bringing the period of 

leave to an end − the so-called Shared Parental Leave In Touch (SPLIT) days. 

Yet, the SPLIT days do not extend the shared parental leave period. As a 

drawback, the leave is paid by the employer (statutory shared parental pay) at a 

flat-rate of 140.98 pounds per week (or at 90% of earnings if this is less) during 

the whole period, also during the weeks of maternity leave with high income 

replacement (up to 4784). This disadvantage is commented by BAIRD and 

O’BRIEN: “one criticism of this legislation is its inbuilt financial penalty if shared 

parental leave is adopted during the high income replacement period of 

maternity leave”785. 
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 DEVEN, F. and MOSS, P. (2002), page 241. 
782

 BAIRD, M. and O’BRIEN, M. (2015), page 201. 
783

 “Work” means any work done under the contract of employment and includes training or any activity 
undertaken for the purposes of keeping in touch with the workplace. 
784

 If the whole voluntary period of maternity leave (50 weeks) is transformed into shared parental 
leave, 4 weeks of high income replacement (6 minus the 2 compulsory weeks) will be lost.   
785

 BAIRD, M. and O’BRIEN, M. (2015), page 211. 
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MITCHELL, in a recent article about the shared parental leave, concludes that, 

although “making 50 weeks of leave available to both parents, if eligible, is 

ostensibly a positive step since both parents are recognised as equally able to 

provide childcare”786, “the scheme […] now enshrined in the legislation is 

unlikely to encourage fathers to provide care”787. She mentions the need for the 

mother’s consent and the limited level of payment among the reasons for a 

limited impact on fathers.    

 

Concerning flexibility in the use of maternity leave, this leave must be taken in 

one go. The only possible break in the continuity feature is the Keep in Touch 

(KIT) days: an employee may carry out up to 10 days’ work for his employer 

during his maternity leave period without bringing it to an end, including training 

or any activity undertaken for the purposes of keeping in touch with the 

workplace. However, the KIT days do not extend the maternity leave period. It is 

not possible to take any KIT day during the compulsory period of maternity 

leave. 

 

Finally, there are no specific provisions on variations in the duration of maternity 

leave. The only reference is the one to stillborn (after 24 weeks of pregnancy) 

and death of the child, in which cases the duration of the leave is not reduced. 

5.4.1.2. Self-employed workers 

 

The maternity leave for self-employed workers in the UK is regulated in 

Sections 35, 35A, 35B and 164-171ZZ5 of the Social Security Contributions and 

Benefits Act 1992 and its implementing Regulations, principally The Statutory 

Maternity Pay (General) Regulations 1986 and The Statutory Shared Parental 

Pay (General) Regulations 2014.   

 

The maternity leave (maternity allowance period) for independent workers only 

lasts 39 weeks, during which a social security allowance (maternity allowance) 

                                                           
786

 MITCHELL, G. (2015), page 128. 
787

 Page 124. 
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of 140.98 pounds per week (or 90% of earnings if this is less) is paid. The 

distribution of the leave is up to the mother from the 11th week before birth. But 

if she falls sick due to pregnancy before birth, maternity leave shall start the first 

day after the beginning of the 4th week before birth. 

 

The maternity leave for independent workers is regulated in the context of a 

general social security Act, the Social Security Contributions and Benefits Act 

1992788, which does not reveal the justification of maternity leave. Nevertheless, 

taken into account the similarities with the leave for employees, a mixed 

justification seems to apply here too. 

 

5.4.2. Other child-related leaves 

 

An adoption leave, albeit only for employees, is provided in the cases of 

adoption and surrogate motherhood. This leave is comparable to maternity 

leave, both in terms of duration and in terms of income replacement. The 

duration of adoption leave is divided into two: the so-called ordinary adoption 

leave for 26 weeks and additional adoption leave for another 26 weeks, to be 

enjoyed right after the first 26 weeks. This leave is paid by the employer 

(statutory adoption pay) for 39 weeks. The first 6 weeks are paid at 90% of 

earnings (without a ceiling) and the remainder of 33 weeks are paid at 140.98 

pounds per week (or at 90% of earnings if this is less). Only one adopter or 

intended parent, male or female, is entitled to the adoption leave. The leave 

must be enjoyed in a continuous period which shall start on the date of 

placement or up to 14 days before the expected date of placement (national 

adoptions), when the child arrives in the UK or within 28 days of this date 

(overseas adoptions) and on the day the child is born or the day after (surrogate 

motherhood). As with maternity leave, the only way to break the continuity 

principle is the 10 KIT days.  

 

                                                           
788

 Its Bill cannot be found because only Bills from 2001 are accessible in the following link: 
https://www.parliament.uk/business/bills-and-legislation/current-bills/previous-bills/   

https://www.parliament.uk/business/bills-and-legislation/current-bills/previous-bills/
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Finally, it is possible to transform up to 50 weeks of the adoption leave into the 

so-called shared parental leave if the adopter or intended parent entitled to 

adoption leave decides so. This leave allows much more flexibility than the 

original adoption leave both in the persons entitled to it and in the use of it. First, 

the two adopters or intended parents can access the shared parental leave, not 

only consecutively but also simultaneously. Second, the leave may be taken 

until the first anniversary of the date of placement (national adoptions) or of the 

date on which the child entered the UK (overseas adoptions) or until the child’s 

first birthday (surrogate motherhood) as one continuous period or, with the 

agreement of the employer, in up to 3 discontinuous blocks of 1 week or 

multiple of 1 week. Moreover, up to 20 days of SPLIT are possible without 

bringing the period of leave to an end. As with the KIT days, the SPLIT days do 

not extend the shared parental leave period. As a disadvantage, the leave is 

paid by the employer (statutory shared parental pay) at a flat-rate of 140.98 

pounds per week (or at 90% of earnings if this is less) during the whole period, 

even during the weeks of adoption leave with high income replacement (up to 

4789).  

 

Employees are also entitled to paternity leave under UK Law. This right 

(paternity leave) is granted to the non-delivering parent in the case of birth and 

to the adopter or intended parent not entitled to adoption leave in the case of 

adoption and surrogate motherhood. Surprisingly enough790, the duration of 

paternity leave is regarded as an employee’s choice: 1 week’s leave or 2 

consecutive week’s leave. Whichever the duration might be, the leave is paid by 

the employer (statutory paternity pay) at a flat-rate of 140.98 pounds per week 

(or at 90% of earnings if this is less). In the cases of stillborn (after 24 weeks of 

pregnancy) and death of the child, the duration of paternity leave is not reduced. 

The leave must be taken in a continuous period which may start: 

                                                           
789

 If 50 weeks of adoption leave are transformed into shared parental leave, 4 weeks of high income 
replacement (6 minus the first 2 weeks of adoption leave) are lost.   
790

 The duration of child-related leaves is normally a fixed period. 
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 In the case of birth: in the 56 days following birth or in the 56 days 

following the expected day of birth in the event of premature births791. 

 In the case of adoption: in the 56 days following the date of placement 

(national adoptions) or the child’s arrival in the UK (overseas adoptions). 

 In the case of surrogate motherhood: in the 56 days following birth. 

 

CARACCIOLO DI TORELLA is of the opinion that paternity leave legislation “is 

drafted in such a way to reinforce the idea that mothers rather than fathers are 

the primary carers. Indeed fathers […] are not entitled to the same (salary 

related) level of pay. Finally, their right is limited to ‘up to two weeks’ rather than 

the 12 months potentially reserved to the mother. Furthermore, the legislation 

rather obscurely states that fathers can use the leave ‘to care for the child’ and 

‘to support the mother’”792. Likewise, WELDON-JOHNS states that “the 

dominance of maternal rights is […] apparent in the length of maternity leave 

which extends much further than the original focus on the post-birth period and 

arguably extends into early childcare”793. 

 

Last of all, employees are entitled to an unpaid 18-week parental leave to be 

used until the child is 18 years old. This right (parental leave), which is 

individual and non-transferable, is conceived in respect of each child. 

Consequently, in the case of multiple births parental leave is increased 

accordingly (36 weeks for twins, 54 weeks for triplets…). The flexibility of use is 

very limited. No more than 4 weeks can be taken every year. This means that it 

is not possible to use the 18-week leave in one go. Besides, each block of leave 

has to last 1 week or a multiple of 1 week. It is only possible to take each block 

in shorter periods if the child is disabled or if the employer agrees. According to 

CARACCIOLO DI TORELLA, the risk of unsatisfactory realisation of the right to 

parental leave conferred upon parents under EU Law is exemplified by “the very 

minimalistic UK implementation of the Directive […]: the scheme is the least 

                                                           
791

 This means that more time is given to enjoy paternity leave in the case of premature births (56 days 
plus the days elapsed between the actual day of birth and the expected day of birth).  
792

 CARACCIOLO DI TORELLA, E. (2007), page 322. 
793

 WELDON-JOHNS, M. (2011), page 29. 

http://uam.summon.serialssolutions.com/search?s.dym=false&s.q=Author%3A%22Velasco+Portero%2C+Mar%C3%ADa+Teresa%22
http://uam.summon.serialssolutions.com/search?s.dym=false&s.q=Author%3A%22Velasco+Portero%2C+Mar%C3%ADa+Teresa%22
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flexible, the shortest permitted under EU legislation and it remains unpaid”794. 

WELDON-JOHNS highlights the problematic inflexibility of the package of work-

family rights, being “particularly evident in relation to the right to parental 

leave”795. Finally, KAMERMAN and MOSS refer to the UK’s “distinctly unusual 

leave profile, including the longest maternity leave in the developed world and 

the most limited parental leave”796. 

5.5. Sweden 

 

Sweden (SE) is the first representative of the new approach to maternity leave 

policy, which moves away from the traditional idea of maternity leave, towards 

dropping maternity leave altogether in favour of a generic parental leave usually 

with periods designated for “mothers only” and “fathers only”. In this sense, SE 

is regarded by MAHON, BERGQVIST and BRENNAN as “an early innovator” in 

the field of child-related leaves797. For instance, as pointed out by FERRARINI 

and DUVANDER, “in 1974, SE was the first welfare democracy to introduce 

earnings-related leave for both parents”798. As a matter of fact, the promotion of 

fatherhood has been one of the cornerstones of Swedish leave programmes. 

With ROOSTGAARD, one may say that “fatherhood enjoys a very strong 

position in SE’s leave policies”799.    

 

The Swedish child-related system moves around a 480-day parental benefit for 

both parents (föräldrapenning) −240 days for each parent− to be taken until the 

child turns 12 years old, which comes along with the right to be absent from 

work, with 90 days for “mothers only” and 90 days for “fathers only”. This benefit 

is granted to both employees and self-employed workers. In addition, 

employees are entitled to different child-related leaves, most of which are 

unpaid. For this reason, this sub-section will be divided differently from previous 

sub-sections. First, the star component of the Swedish system, the parental 
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 CARACCIOLO DI TORELLA, E. (2007), page 325. 
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 WELDON-JOHNS, M. (2011), page 27. 
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 KAMERMAN, S.B. and MOSS, P. (eds.) (2009), page 11. 
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 MAHON, R., BERGQVIST, C. and BRENNAN, D. (2016), page 166. 
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 FERRARINI, T. and DUVANDER, A. (2010), page 377. 
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 ROSTGAARD, T. (2002), page 361. 
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benefit, will be explained. Second, the child-related leaves for employees under 

the Parental Leave Act (Föräldraledighetslagen) will be presented.  

5.5.1. Parental benefits for employees and self-employed workers 

 

Both employees and self-employed workers in SE are entitled to the same 

parental benefit (föräldrapenning) under chapter 12 of the 2010 Social 

Insurance Code (Socialförsäkringsbalken). Although regulated as a benefit, it 

could be said that it is much more than that; it could be even regarded as a real 

independent leave for several reasons. First, there is a lack of correspondence 

between the parental benefits and the leaves provided under the Parental 

Leave Act. Second, the parental benefits involve the right to be absent from 

work800, which in fact transforms the benefit into a real leave. This is why very 

often authors refer to the Swedish “parental leave” when writing about the 480-

day parental benefit (föräldrapenning)801.  

 

Parental benefits are granted for both natural and adopted children. Each 

parent has the right to enjoy 240 days802 of parental benefits, from the moment 

of birth or adoption until the child reaches 12 years of age803 (though only a 

global amount of 96 days804 can be used after the child turns 4 years of age)805. 

As an exception, a delivering mother may start using her parental benefits 60 

days before birth. During the first 195 days parents receive a wage-related 

benefit at 77.6% of earnings (with a ceiling). If a parent does not meet the 

minimum contribution period required, he or she will be entitled instead to a flat-

                                                           
800

 According to Section 5 of the Parental Leave Act, a parent is entitled to be off work while the parent 
receives parental benefits under chapter 12 of the Social Insurance Code. 
801

 See for instance, CHRONHOLM, A., Chapter 14 “Sweden: individualisation or free choice in parental 
leave”, in KAMERMAN, S.B. and MOSS, P. (eds.) (2009), pages 227-241, and HAAS, L, DUVANDER, A. and 
HWANG, C.P., Sweden country note, in BLUM, S., KOSLOWSKI, A., and MOSS, P. (eds.) (2017), pages 392-
400. 
802

 There are special rules for parents living apart. In the case of sole custody, the parent with custody is 
entitled to 480 days of parental benefits. In the case of joint custody, parents share rights to parental 
benefits. 
803

 Or until the end of the 5
th

 school year.  
804

 96 days for the two parents. 
805

 These rules apply if the birth or date of placement is on 1 January 2014 or later. If the birth or date of 
placement is before 1 January 2014, parental benefits may be taken until the child reaches 8 or until the 
end of the 1

st
 school year. 
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rate benefit of 250 SEK (24 euros806) a day. During the remainder of 45 days, 

parents obtain a flat-rate benefit of 180 SEK (17.28 euros) per day.  

 

Parental benefits are regulated in the context of a general social security Act, 

the 2010 Social Insurance Code. The justification of these benefits is the care of 

the new-born since the Code declares that the right to parental benefit is 

granted to an insured parent who cares for children during the time when he or 

she is not working or stays home from work807. Unlike the other EU Member 

States examined, in SE parental benefits are mainly justified by the care of the 

child. As a matter of fact, the protection of the mother is marginal. It is marginal 

because, as just explained, a delivering mother may start using her parental 

benefits 60 days before birth. 

 

As stated by WELDON-JOHNS, Swedish legislation attempts to achieve 

equality objectives “by combining non-transferable periods with a period of 

shared leave enabling working families to choose how they address their work-

family commitments”808. Indeed, within the wage-related 195-day period, 90 

days are non-transferable between the parents (equivalent to 3 months, 

commonly named “daddy months” and “mommy months”). The remaining 105 

days, plus the whole flat-rate period of 45 days, may be transferred from one 

parent to the other. In the words of HAAS and ROSTGAARD, “the father’s 

quota seems to be the feature that has been the most successful in achieving a 

dramatic increase in the proportion of leave taken by fathers”, given that “the 

father’s rights to share an additional portion of parental leave with mothers are 

seldom taken advantage of”809. 
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 Conversion of local currency into euros undertaken on 16
th

 April 2018, using 
http://finance.yahoo.com/currency-converter/.  
807

 Section 2 of Chapter 12. 
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 WELDON-JOHNS, M. (2011), page 30. 
809

 HAAS, L. and ROSTGAARD, T. (2011), page 191. 
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The parental benefit system is generally very flexible. Firstly, it is possible to 

use it in one continuous period or in discontinuous blocks, up to 3 per year. 

Secondly, benefits can be taken full-time or part-time. In the latter case, it is 

allowed to take three-quarters, one half, one-quarter and one-eighth of parental 

benefit, extending the period of benefits accordingly. This flexibility allows 

combining the parental benefits with the full-time unpaid parental leave 

(föräldraledighet) and, at the same time, with the unpaid reduction of working 

hours (delledighet), leaves which are recognised by the Parental Leave Act (see 

below). In contrast, the system is rather strict when it comes to simultaneity. 

Swedish Law only tolerates up to 30 “double days”. Moreover, as indicated by 

EYDAL et al, “this month can only be used during the child’s first year and the 

mother’s and father’s quota cannot be used810 for being home 

simultaneously”811. 

 

Finally, with regard to possible variations in duration, parental benefits are 

extended by 180 days per child (90 days for each parent) in the event of 

multiple births or multiple adoptions.  

5.5.2. Child-related leaves for employees  

 

Although the 1995 Parental Leave Act (Föräldraledighetslagen) establishes the 

right to several leaves for Swedish employees, only some of them are followed 

by some kind of benefit under Chapters 8-13 of the 2010 Social Insurance Code 

(Socialförsäkringsbalken). However, for the leaves which do not come along 

with their own benefits, it is possible to enjoy the parental benefit while taking 

them. 

 

Although it is sometimes written in international studies that maternity leave is 

not provided for in Swedish legislation812, the fact is that delivering employees 

                                                           
810

 To be more precise, the 30 “double days” can only be taken from the 105 transferable wage-related 
days. 
811

 EYDAL, G.B. et al (2015), page 173. 
812

 For instance, CASTRO GARCÍA and PAZOS MORÁN declare that “Sweden is the only country in the 
European Union which does not provide for a proper maternity leave, although it exists in the context of 
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are entitled to an unpaid 14-week maternity leave (mammaledighet) under the 

Parental Leave Act. When exercised, this right has to be used in one go, 7 

weeks before and 7 weeks after delivery. If the delivering mother is not on leave 

for other reasons (for instance when making use of the parental benefit), 

maternity leave becomes compulsory for a period of 2 weeks before or after 

birth.  

 

Under the umbrella of the leave with temporary parental benefit (ledighet med 

tillfällig föräldrapenning), which is normally a leave to take care of sick children, 

a 10-day paternity leave for the non-delivering parent is provided as well. Unlike 

the maternity leave, a benefit is granted with the paternity leave: the temporary 

parental benefit in connection with a child’s birth or adoption (tillfällig 

föräldrapenning i samband med barns födelse eller adoption), amounting to 

77.6% of earnings (with a ceiling). Self-employed workers are also entitled to 

this benefit. The 10-day period is per child, so the leave is increased in the 

event of multiple births (20 days for twins…). Regarding flexibility in use, the 

leave may be used during the first 60 days after childbirth.     

 

Under the same category of the leave with temporary parental benefit (ledighet 

med tillfällig föräldrapenning), a 10-day adoption leave is granted to employees 

as long as the child is younger than 10 at the moment of adoption. Unlike the 

paternity leave, the adoption leave is divided between the parents, 5 days each, 

albeit with the possibility to transfer their corresponding days between them. 

The same temporary parental benefit in connection with a child’s birth or 

adoption (tillfällig föräldrapenning i samband med barns födelse eller adoption) 

is paid at 77.6% of earnings (with a ceiling), which is also available for self-

employed workers. The duration of this leave is increased in the event of 

multiple adoptions (20 days if two children are adopted…). The adoption leave 

may be taken during the first 60 days after the date of placement. 

 

                                                                                                                                                                          
parental leave as an exclusive period of the mother” [CASTRO GARCÍA, C. and PAZOS MORÁN, M. (2007), 
page 12]. Another example is CHRONHOLM, who claims that in SE “there is no general entitlement to 
statutory maternity leave” [CHRONHOLM, A., Chapter 14 “Sweden: individualisation or free choice in 
parental leave”, in KAMERMAN, S.B. and MOSS, P. (eds.) (2009), page 227]. As a matter of fact, one of 
the experts from SE declared that she has never heard of maternity leave before reading my text. 
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Another right established by the Parental Leave Act is the right to full-time 

unpaid parental leave (föräldraledighet), which is available for births and also for 

adoptions when children are under 8 years old. While in the case of birth each 

parent is entitled to leave until the natural child turns 18 months, in the case of 

adoption an 18-month leave is accessible for each parent from the date of 

placement. Parents may receive parental benefits during this period of leave. 

However, they might also decide to take the leave without parental benefits, 

therefore extending their possibility to be at home with their children: they could 

use the unpaid parental leave first (for 18 months) and then the parental 

benefits (from 18 months onwards).   

 

Finally, the Parental Leave Act provides employees with a sort of unpaid part-

time parental leave in the form of a reduction of working hours (delledighet). 

This possibility is given to parents until the child turns 8 years old. They may 

reduce their working hours up to 25%. As with the unpaid parental leave, this 

right to reduce working hours may be or not accompanied by parental benefits. 

5.6. Portugal 

 

Following WELLS and BERGNEHR, “Sweden has helped lead the world in 

family policy and is often viewed as a model to emulate”813. One of the countries 

of the EU that has tried to emulate SE is Portugal (PT). A new Portuguese 

Labour Code was passed in 2009 and important changes were introduced in 

leave policy. Basically, the new Code replaced the former maternity, paternity 

and parental leaves by a generic parental leave with some exclusive periods for 

women and men. This reminds of the Swedish 480-day parental benefit system. 

In this sense, ESCOBEDO and WALL state that “in 2009 […] a new set of 

reforms was put into place, largely inspired by the Swedish system of one main 

type of parental leave”814. By the same token, TAVORA explains that the 2009 

new legislation “replaces the previous rules on maternity, paternity and parental 

leave and creates a ‘daddy month’ similar to that of Nordic countries”815. 

                                                           
813

 WELLS, M.B. and BERGNEHR, D., “Chapter 7. Families and Family Policies in Sweden” in ROBILA, M. 
(ed.) (2014), page 103. 
814

 ESCOBEDO, A. and WALL, K. (2015), page 225. 
815

 TAVORA, I. (2012), page 71. 
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However, a closer look at the Portuguese leaves shows that, with a different 

terminology, this system follows the classical classification of child-related 

leaves (maternity, paternity, adoption and parental). For this reason, the division 

followed previously for all the countries but SE will be used here.    

5.6.1. Maternity leave 

 

PT offers since 2009 both to wage earners and to self-employed workers a 120 

or 150-day initial parental leave (licença parental inicial), which corresponds to 

the former Portuguese maternity leave.   

5.6.1.1. Employees 

 

The Portuguese initial parental leave is regulated in Articles 33-65 of the Labour 

Code 2009 (Lei 7/2009, Aprova a revisão do Código do Trabalho), where 

different leaves related to parenthood are provided for. For its part, social 

security benefits are foreseen in the Statutory Decree 91/2009 (Decreto-Lei 

91/2009), regarding the contributory and social benefits for the protection of 

parenthood in the events of maternity, paternity and adoption. 

 

Employees are entitled in the case of birth to the initial parental leave (licença 

parental inicial) for 120 or 150 days, having an effect on the level of the social 

security benefits. Parents may take 120 days with an allowance (subsídio 

parental inicial) of 100% of earnings (without a ceiling) or 150 days at 80% of 

earnings (without a ceiling). In any case, the allowance cannot be lower than 

343.12 euros a month. If the minimum contribution period required is not met 

and a means-test is fulfilled, a monthly flat-rate social benefit (subsídio social 

parental inicial) is paid: 343.12 euros for 120 days or 274.50 euros for 150 days. 

Among the 120 or 150 days, up to 72 days are exclusive for the mother, which 

are called the “mother’s-only initial parental leave” (licença parental inicial 

exclusiva da mãe). From the mother’s leave, 42 days are compulsory after birth 

and the remaining 30 days are voluntary before birth. As the initial parental 

leave cannot be used by the mother during the period which precedes 30 days 

before birth, Portuguese legislation has a special leave named “leave for clinical 
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risk during pregnancy” (licença em situação de risco clínico durante a gravidez), 

which applies where there is a clinical risk for the delivering mother or the 

foetus, regardless of the reason for the clinical risk or of whether it is connected 

with work-related risks or not. In other words, this leave may apply even where 

there is an illness or complication during pregnancy not connected with work-

related risks. The leave is granted for the necessary time to prevent the risk 

from occurring, during which an allowance (subsídio por risco clínico durante a 

gravidez) at 100% of earnings is paid, with a minimum of 343.12 euros per 

month, or a social benefit (subsídio social por risco clínico durante a gravidez) 

of 343.12 euros per month if the mother does not meet the minimum 

contribution period required and passes a means-test.        

 

The initial parental leave (licença parental inicial) − former maternity leave – is 

regulated in the context of a general Labour Act, the Labour Code 2009. This 

Code dedicates Articles 33-65 to workers’ rights connected with parenthood 

(parentalidade), among which the initial parental leave is found. Concerning the 

justification of this leave, Article 35(2) states that the rights connected with 

parenthood “are applicable, after childbirth, to working parents who are not 

deprived of their parental rights, with the exception of the mother’s right to 14 

weeks of initial parental leave and the rights related to the protection during 

breastfeeding”. The legislation gives importance to the care element because 

parenthood rights after childbirth are related to parent’s responsibilities (towards 

the child). At the same time, the minimum rights established by the PrWD –

whose focus is the protection of the delivering mother− are respected. As seen 

in Article 35(2), a delivering mother who is deprived of her parental rights would 

be granted only 14 weeks of initial parental leave. In sum, it could be argued 

that the Portuguese legislation adopts a hybrid approach.  

The period of initial parental leave, other than the exclusive days for the 

delivering mother (between 42 and 72), may in principle be shared between the 

working parents after the birth of their child. However, both the Labour Code 

and the Statutory Decree 91/2009 indicate that in case a declaration to share 
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the leave is not presented, the mother is the one who will enjoy the initial 

parental leave. Here one can find the main difference between the gender-

neutral Swedish parental benefit system, which allocates 240 days to each 

parent, albeit with the possibility to transfer to each other up to 150 days, and 

the Portuguese initial parental leave system, which gives a preference to the 

mother by means of the “mother’s-only initial parental leave” (licença parental 

inicial exclusiva da mãe) and of the legal consequence of the lack of declaration 

to share the leave. In any case, it has to be acknowledged that the current 

framework encourages a “more egalitarian sharing of care”816 and is “based on 

an idea of more shared parenthood”817 than the previous classical rules on 

maternity leave.     

 

In the case of physical or mental incapacity or death of one of the working 

parents the other parent is entitled to the remaining leave, the so-called “initial 

parental leave to be taken by one of the parents in the case of other parent’s 

impossibility” (licença parental inicial a gozar por um progenitor em caso de 

impossibilidade do outro). A minimum of 30 days (if the remaining leave is less) 

is granted to the father if the mother becomes physically or mentally incapable 

or dies. Apart from the latter rule, only applicable to fathers, an extra father-

oriented rule is provided for in the Portuguese Labour Code: if a non-working 

mother, therefore not entitled to the initial parental leave, becomes physically or 

mentally incapable or dies during the first 120 days after birth, the father will be 

entitled to the initial parental leave until the 120th day. Technically speaking, 

there is no transfer of rights from the mother to the father, but a newly formed 

right for the father. At this point, it is worth highlighting that in general working 

fathers are only entitled to the initial parental leave when the mother also works.    

 

The utilisation of the initial parental leave is rather rigid. Firstly, each parent 

must take the leave in one continuous period, except for the cases when the 

leave is suspended following the new-born’s hospitalisation or the parent’s 

sickness or hospitalisation (see below). Secondly, simultaneity is highly limited 
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since it is only possible for the parents to take the leave together during the 5th 

month (from days 120 to 150), which means 15 days together at home818.   

 

Finally, there are several situations in which the duration of the initial parental 

leave is increased: 

 Multiple births: 30 days for every additional child, which are always paid 

at 100% of earnings, or 343.12 euros per month where the social benefit 

applies.  

 Sharing bonus: 30 extra days if parents share the leave after the 

mother’s compulsory period in a non-simultaneous way, provided that 

one parent (normally the father) takes 30 consecutive days or two blocks 

of 15 days. If so, parents may choose to receive 150 days at 100% of 

earnings (without a ceiling) or 180 days at 83% of earnings (without a 

ceiling), or 343.12 euros and 283.07 euros per month respectively where 

the social benefit applies.  

 Hospitalisation of the new-born: the Portuguese regulation is similar to 

the Irish one: the leave is not extended but may be suspended during the 

period of hospitalisation.  

 Hospitalisation or sickness of the parent: here again the leave may be 

suspended.  

5.6.1.2. Self-employed workers 

 

The initial parental leave for self-employed workers in PT is regulated in the 

Statutory Decree 91/2009 (Decreto-Lei 91/2009), about the contributory and 

social benefits for the protection of parenthood in the events of maternity, 

paternity and adoption.  

 

Self-employed workers are entitled under the Statutory Decree 91/2009 to the 

same allowance (subsídio parental inicial) or flat-rate social benefit (subsídio 

social parental inicial) for the same periods of leave as wage earners, named 

“non-working periods for self-employed workers” (período de impedimento para 
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 15 days one parent plus 15 days the other parent.  
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o trabalho no caso de exercício de actividade independente). The same 

aforementioned rules are applicable to this category of workers. 

 

The maternity leave for independent workers is regulated in the context of a 

specific social security Act, the Statutory Decree 91/2009, which does not 

reveal the justification of maternity leave. Nevertheless, the same blended 

justification seems to apply here too, taken into account that the preamble of the 

Decree affirms that it is in accordance with “the recent modification of the labour 

legal framework [Labour Code 2009]”819. 

5.6.2. Overview of other child-related leaves 

 

In the case of an adoption of a child under 15 years old, an analogous right to 

the initial parental leave is established: the adoption leave (licença por adoção). 

A family entitlement of 120 days with an allowance (subsídio por adoção) of 

100% of earnings (without a ceiling) or 150 days at 80% of earnings (without a 

ceiling) is to be shared between the parents. In any case, the allowance cannot 

be lower than 343.12 euros a month. If the minimum contribution period 

required is not met and a means-test is fulfilled a monthly flat-rate social benefit 

(subsídio social por adoção) is paid: 343.12 euros for 120 days or 274.50 euros 

for 150 days. In the case of multiple adoptions, the leave is extended by 30 

days per additional child. This extra time is always paid at 100% of earnings 

(343.12 euros per month if the social benefit applies). Each parent can make 

use of the adoption leave after the adoption of the child in one continuous 

period. Yet, simultaneity is not allowed, except for the 5th month (30 days 

between days 120 and 150), which permits parents to stay together at home for 

15 days820. The only break in the principle of continuity is the hospitalisation of 

the child and the hospitalisation or sickness of the adopter. In these cases, the 

leave may be suspended. Concerning the transfer of the adoption leave, in the 

event of physical or mental incapacity or death of one of the adopters the other 

adopter (or the non-adopter spouse who is living with the child) is entitled to the 

remaining leave, with a minimum of 14 days (if the remaining leave is less). 
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 Paragraph 15. 
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 15 days one adopter plus 15 days the other adopter.  
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Finally, the adoption leave is granted not only to employees, but also to self-

employed workers.       

 

As just explained, the maternity, paternity and parental leaves were substituted 

in 2009 by a generic parental leave. This generic parental leave (licença 

parental) is now divided into five categories: 

 Three categories correspond to the former maternity leave: the “initial 

parental leave” (licença parental inicial), which includes the “mother’s-

only initial parental leave” (licença parental inicial exclusiva da mãe) and 

the “initial parental leave to be taken by one of the parents in the case of 

other parent’s impossibility” (licença parental inicial a gozar por um 

progenitor em caso de impossibilidade do outro).  

 The “father’s-only parental leave” (licença parental exclusiva do pai) 

matches with the former paternity leave 

 The “additional parental leave” (licença parental complementar) 

corresponds to the former parental leave 

 

The father’s only parental leave (licença parental exclusiva do pai), which is 

also available to employees and self-employed workers, is comparable to other 

countries’ paternity leave. This leave is granted to fathers in the case of birth for 

a period of 25 days, which is divided into two sub-periods. The first sub-period 

is compulsory and lasts 15 days, 5 of which must be used immediately after 

birth. The other 10 days must be used afterwards during the child’s first month, 

in one or several blocks. Regarding the innovative obligatory nature of this sub-

period, GUERREIRO explains that, as it was difficult in PT for fathers to feel a 

sense of entitlement to paternity leave, “the leave was […] made compulsory, 

so that each father could effectively feel a subjective sense that he was entitled 

to take the leave”821.The second sub-period is voluntary for 10 days, which may 

be used in one or several blocks while the mother is taking the initial parental 

leave. In the case of multiples births, each sub-period is extended by 2 days, 

which represents an aggregate of 4 days. An allowance (subsídio parental 
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 GUERREIRO, M.d.D., “Chapter 13. Family Policies in Portugal” in ROBILA, M. (ed.) (2014), page 207. 
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exclusiva do pai) of 100% of earnings (without a ceiling) is paid during the 

father’s only parental leave, with a minimum of 343.12 euros a month. When the 

father does not meet the minimum contribution period required and a means-

test is passed a monthly flat-rate social benefit (subsídio social parental 

exclusiva do pai) of 343.12 euros is paid. If the father becomes sick, the leave 

may be suspended.  

 

The additional parental leave (licença parental complementar) matches with 

other EU Member States’ parental leave. However, unlike other States, in PT 

self-employed workers are also entitled to this leave. A non-transferable 

individual right of 3 months of leave is available for each parent, both in the 

cases of birth and adoption until the child is 6 years old. The use of the 

additional parental leave is very flexible. It may be used on a full-time basis for 3 

months (licença parental alargada), on a half-time basis for 12 months (trabalho 

a tempo parcial durante 12 meses), or on a combination of the two. Moreover, it 

may be taken in one period or in up to 3 blocks. Thirdly, parents can use the 

leave simultaneously or consecutively. In contrast, an allowance (subsídio 

parental alargado) of 25% of earnings (without a ceiling), with a minimum of 

171.56 euros per month, is only paid if the leave is taken in a rather less flexible 

way: on a full-time basis (licença parental alargada), immediately after the initial 

parental leave, the adoption leave or the other parent’s or adopter’s additional 

parental leave, and in a non-simultaneous way. 

 

In addition to the additional parental leave, which may be paid when used in a 

certain manner, there are two leaves to take care of natural or adopted children 

which are always unpaid and only applicable to employees. The first one is a 

full-time leave called “leave to take care of a child” (licença para assistência a 

filho). This leave is granted as a family entitlement when both parents work or 

as an individual entitlement for the working parent when the other parent is 

incapable of taking care of a child. If both parents are entitled, each parent must 

use the leave at a time, which means that simultaneity is not allowed. The leave 

to take care of a child may be used in one or several blocks after the additional 
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parental leave (licença parental complementar), once it has already been fully 

taken, for up to 2 years (3 years for the third and subsequent children).             

 

The other unpaid leave to take care of natural or adopted children is the right to 

work half-time (trabalho a tempo parcial de trabalhador com responsabilidades 

familiares) until the child turns 12 years old (no age limit for disabled or 

chronically ill children living in the same household). This right is a 2-year family 

entitlement (3 years for the third and subsequent children and 4 years for 

disabled or chronically ill children living in the same household). As with the 

leave to take care of a child (licença para assistência a filho), simultaneity is not 

tolerated and the additional parental leave (licença parental complementar) has 

to be fully taken before making use of the right to work half-time.   

 

To conclude, with PALMA RAMALHO, FOUBERT and BURRI, PT complies 

with Directive 2010/18, even if the additional parental leave (licença parental 

complementar) is only 3 months long. They explain that “compliance by national 

legislation with EU law results from the fact that there are several modalities of 

parental leave or childcare leave that can be taken successively and that, when 

considered together, far exceed the minimum duration of parental leave, as set 

in the Directive [4 months]” 822. 

5.7. Conclusions about the external legal consistency 
  

From the six Member States studied, four of them provide employees and self-

employed workers with “maternity leave” −BE, IE, ES and the UK− and two of 

them with “generic parental leave” with some periods allocated to mothers only 

−SE and PT. Nevertheless, within the Portuguese “generic parental leave” a 

“maternity leave”, the so-called initial parental leave, is clearly recognisable.  

 

Concerning the first four countries and PT, maternity leave is granted to 

delivering mothers in the case of birth for a certain period around childbirth. The 

duration of the leave for employees ranges from 15 weeks in BE to 52 weeks in 
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 PALMA RAMALHO, M. do R., FOUBERT, P. and BURRI, S. (2015), page 10. 
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the UK823. For self-employed workers, the duration is generally shorter, ranging 

from 12 weeks in BE to 39 weeks in the UK824. The compulsory periods of 

maternity leave are short, from 2 to 6 weeks around the time of childbirth825. 

The only exception is the 10-week obligatory period in BE for employees826. 

Concerning the maintenance of income, all countries grant social security 

allowances, except for employees in the UK, in which case a payment is made 

by the employer827. However, it has to be underlined that some periods of 

maternity leave are unpaid for employees, namely 16 weeks (out of 42) in IE 

and 13 weeks (out of 52) in the UK. With respect to the level of income 

replacement, there are three different systems: first, based on earnings –in BE 

for employees, in ES and in PT828; second, a flat-rate amount −in BE for 

independent workers, in IE, and in the UK for self-employed workers829; thirdly, 

a combination of the two− in the UK for employees830.  

 

Unlike the other five countries, SE has a system of parental benefits which 

works both in the case of birth and adoption and is available for both parents. 

Moreover, the period of parental benefits goes far beyond the time of childbirth, 

namely it can be enjoyed until the natural or adopted child reaches the age of 

12. The period of parental benefits is quite long, 480 days, 240 of which 

correspond to the mother and 240 to the father. Although no compulsory 

periods are provided for in the framework of the parental benefit system 

regulated by the 2010 Social Insurance Code, the Parental Leave Act obliges 
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 The duration is relatively short for BE and ES (15 weeks in BE and 16 weeks in ES), and long for IE and 
the UK (42 weeks in IE and 52 weeks in the UK). PT is placed in an intermediate position with 120 or 150 
days, depending on the level of income replacement. 
824

 The duration is relatively short for BE and ES (12 weeks in BE and 16 weeks in ES), and long for IE and 
the UK (26 weeks in IE and 39 weeks in the UK). PT is placed in an intermediate position with 120 or 150 
days, depending on the level of income replacement. 
825

 3 weeks in BE for self-employed workers (1 before and 2 after birth), 6 weeks in IE (2 before and 4 
after birth), 6 after-birth weeks in ES, 2 after-birth weeks in the UK for employees (4 if the employee 
works in a factory) and 42 after-birth days in PT. 
826

 1 week before and 9 weeks after birth. 
827

 However, employers can claim back from the Exchequer the amounts paid. 
828

 BE for employees (82% of earnings, without a ceiling, during the first 30 days of maternity leave, and 
75% with a ceiling for the remaining period), ES (100% of earnings, with a ceiling) and PT (100% of 
earnings for 120 days or 80% of earnings for 150 days, in both cases without a ceiling). 
829

 Currently 475.41 euros per week in BE, 235 euros per week in IE, and 140.98 pounds (163.28 euros) 
per week in the UK. 
830

 6 weeks at 90% of earnings (without a ceiling) and 33 weeks at currently 140.98 pounds (163.28 
euros) per week. 
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delivering employees to be on leave for a period of 2 weeks before or after 

birth831. Finally, social security benefits are paid for the whole 240-day period for 

each parent, with a combination of earnings-related and flat-rate benefits832.  

 

In what follows, some conclusions about the specific characteristics of the 

national systems will be presented: the context in which maternity leave is 

regulated, the justification of the leave, the people entitled to it, the use of the 

leave and the possible variations in leave duration. These features correspond 

to the criteria used for the analysis of the social risk approach of the EU 

Directives on maternity leave. By comparing the same elements of maternity 

leave, it will be possible to draw some final conclusions about the 

(in)consistency between the approach followed by the national systems and the 

single-social risk perspective adopted by the EU Directives on maternity leave. 

To reach these conclusions, the connections between maternity leave and other 

child-related leaves will also be taken into consideration. 

5.7.1. Context of maternity leave: general Labour or Social Security Acts 

 

Maternity leave was put into context at EU level by studying the legal base and 

purpose of the EU Directives on maternity leave. The conclusion was that in the 

PrWD the focus of maternity leave is the protection of the safety and health of 

delivering workers, pointing to a SSRA, while in the SED 2010 the focus is on 

equal treatment between men and women, which does not determine the social 

risk approach. As a general rule, in the Member States analysed maternity 

leave833 is regulated in the context of either a general Labour Act834 or a general 

Social Security Act835. This broad context does not reveal the social risk 

approach followed at national level. As an exception, there are three specific 
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 Delivering employees are entitled to an unpaid 14-week maternity leave (mammaledighet) under the 
Parental Leave Act. When exercised, this right has to be used in one go, 7 weeks before and 7 weeks 
after delivery. If the delivering mother is not on leave for other reasons (for instance when making use 
of the parental benefit), maternity leave becomes compulsory for a period of 2 weeks before or after 
birth.  
832

 195 days at 77.6% of earnings (with a ceiling) and 45 days at a current flat-rate amount of 180 SEK 
(17.28 euros) per day. 
833

 Parental benefits in SE and initial parental leave in PT. 
834

 In BE, the UK and PT for employees, and in ES for employees and self-employed workers. 
835

 In IE and the UK for self-employed workers, and in SE for employees and self-employed workers. 
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legislative instruments which deviate from the general rule836. Only one of them 

is clearly aligned with the PrWD: the Maternity Protection Act 1994 in IE, 

applicable to employees. Its title clearly indicates that this Act implements the 

PrWD837. Yet, this is not a conclusive piece of evidence since IE can go beyond 

the minimum requirements when implementing this Directive. In fact, the 

maternity leave in IE is 42 weeks long (three times the EU minimum duration). 

In sum, the context of maternity leave does not help discern the social risk 

approach followed at national level. 

5.7.2. Justification of maternity leave: blended  

 

Whereas the EU Directives justify maternity leave by the vulnerability of the 

delivering worker, revealing a SSRA, the justification of maternity leave838 at 

national level is mostly blended. In effect, in four of the six Member States 

analysed (IE, ES, the UK and PT) the reasons to grant maternity leave seem to 

be mixed: the protection of the delivering mother and the care of the new-born. 

At one end of the spectrum, BE is the only country which appears to focus on 

the protection of the delivering mother. At the other end of the spectrum, SE is 

noticeably care-oriented.  

 

A blended justification at national level should not represent an infringement of 

the Directives, since Member States can provide leaves longer than 14 weeks 

and thus pay more attention to the care of the new-born. This is clearly the case 

in IE and the UK, which provide extensive maternity leaves that go well beyond 

the EU minimum duration. For ES and PT, with shorter leaves, it could also be 

argued that the period beyond 14 weeks is justified by the care of the child. 

However, there is a striking problem of external coherence in the case of SE, 
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 The three exceptions are: a specific social security Royal Decree in BE for self-employed workers −the 
Royal Decree of 20 July 1971 establishing the Sickness and Maternity Insurance Scheme for self-
employed workers and assisting spouses−, a specific Labour Act in IE for employees−the Maternity 
Protection Act 1994− and a specific social security Act in PT for self-employed workers− the Statutory 
Decree 91/2009, about the contributory and social benefits for the protection of parenthood in the 
events of maternity, paternity and adoption.  
837

 An Act to implement Council Directive 92/85/EEC of 19 October 1992 on the introduction of measures 
to encourage improvements in the safety and health at work of pregnant workers and workers who have 
recently given birth or are breastfeeding […] 
838

 Parental benefits in SE and initial parental leave in PT. 
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where parental benefits are only marginally justified by the protection of the 

delivering mother.  

5.7.3. Entitlement to maternity leave: delivering mother, but also the father  

 

While the EU Directives on maternity leave simply affirm that this leave is for the 

delivering mother, the entitlement to maternity leave in the Member States 

studied is somehow more complex. First of all, in SE working parents, both 

mothers and fathers, are entitled to 240 days of parental benefits, 150 of which 

can be transferred to each other. Secondly, in the other five Member States, 

along with delivering mothers, fathers839 may be entitled to maternity leave 

(initial parental leave in PT).  

 

First of all, the working father is entitled under exceptional circumstances which 

affect the delivering mother entitled to maternity leave: death (BE, IE, ES and 

PT); hospitalisation (BE for employees); and physical or mental incapacity (PT). 

These circumstances imply that the delivering mother entitled to maternity leave 

is unable to take care of the new-born. The techniques used to make fathers 

entitled to maternity leave in such circumstances are varied: granting of the 

weeks not used by the mother (BE840 and PT); the same right but without taking 

account of the pre-birth period used by the mother (ES); and the granting of 

some weeks of leave depending on the date of mother’s death (IE). Sometimes, 

working fathers are entitled to maternity leave under exceptional circumstances 

even if the delivering mother was never entitled to it: death of a non-working 

mother (ES and PT); physical or mental incapacity of a non-working mother 

(PT); and lack of coverage under the working mother’s social security scheme 

(ES). Again, it seems that these circumstances entail that the delivering mother 

is unable to take care of the new-born, either because she is deceased or 

physical or mental incapable or because her social security scheme does not 

cover the right to maternity leave. As for the techniques, there is no transfer of 

rights but newly formed rights for fathers: to the remaining weeks of the 
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 Also the co-parent in BE, defined in the case of employees as the delivering mother’s spouse or life 
partner, and in the case of self-employed workers as the self-employed worker who receives the new-
born in his/her household, and the co-mother in ES. 
840

 Technically speaking, this is called a conversion of maternity leave into “paternity leave”. 
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maternity leave to which the non-working mother who dies would have been 

entitled had she met the conditions required (ES in case of death of a non-

working mother); to the period of the maternity leave to which the working 

mother would have been entitled had she been covered under her social 

security scheme (ES in case of lack of coverage); and to the days elapsing from 

mother’s death or physical or mental incapacity to the 120th day after birth (PT).  

 

Secondly, working fathers may be entitled to maternity leave as a matter of 

course −without exceptional circumstances applying: to the voluntary weeks in 

ES and the UK (10 out of 16 weeks in ES and 50 weeks out of 52 in the UK); to 

the non-exclusive days for the delivering mother in PT (between 48/78 and 

78/108 days out of 120/150841); and to the extension in the case of a disabled 

child in ES (2 weeks). The possibility for the father to enjoy such important part 

of maternity leave (up to 12 weeks out of 18 in ES, 50 weeks out of 52 in the UK 

and 78/108 days out of 120/150 in PT) may reflect that this part of maternity 

leave is more oriented towards the care of the new-born. The techniques used 

to make fathers entitled to the mentioned parts of maternity leave are: the 

transfer of the voluntary weeks to the father (ES), the transformation of the 

voluntary weeks into shared parental leave (UK), a delivering mother’s 

declaration to share her non-exclusive days (PT) and the consideration of the 

extension in the case of a disabled child as a family right (ES). In the first three 

techniques, it is up to mothers to make fathers entitled. 

 

It has to be seen whether the panorama in the Member States is in line with the 

EU Directives on maternity leave, which guarantee a minimum period of 14 

weeks for delivering workers. It must be said that, in general terms, this 

minimum is fulfilled by all Member States. However, some complementary 

comments need to be made. First of all, regarding the cases where the working 

father is entitled under exceptional circumstances affecting the delivering 

mother entitled to maternity leave, there are two cases of external legal 

incoherence: the granting to the working father of the weeks not used by the 

delivering mother (even if she used less than 14 weeks) when she is 
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 120/150 days, depending on the level of income replacement, minus the exclusive days for the 
delivering mother (between 42 and 72). 
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hospitalised (BE for employees)842 and when she is physically or mentally 

incapable (PT). These cases are not in line with the EU Directives on maternity 

leave, because the purpose of these Directives is precisely protecting the 

delivering mother’s work incapacity due to pregnancy and childbirth in cases as 

such. Secondly, the entitlement of working fathers to maternity leave under 

exceptional circumstances when the delivering mother was never entitled to it 

goes beyond the scope of the Directives. Nevertheless, what all the situations 

mentioned in this paragraph have in common is that the delivering mother is 

unable to take care of the new-born. For this reason, it could be argued that the 

rationale behind the entitlement of the father is the protection of the child’s 

interest.  

 

Thirdly, with regard to the possible entitlement of working fathers to the 

voluntary period of maternity leave (even for periods shorter than 14 weeks) as 

a matter of course −without exceptional circumstances applying−, it is worth 

repeating the case law of the ECJ explained before when examining the internal 

legal consistency: the delivering mother may transfer to the father the voluntary 

weeks of maternity leave. The comments made before about the contradiction 

with the spirit of the EU Directives on maternity leave apply mutatis mutandis 

here843. The extension in the case of a disabled child in ES (2 weeks), 

conceived as a family right, goes beyond the minimum of the Directives. 

 

All things considered, the entitlement to maternity leave for the father under 

exceptional circumstances (BE, IE, ES and PT), but especially under normal 

circumstances as a full-fledged right (SE) or as right derived from the delivering 

mother (ES, the UK and PT), even for periods shorter or equal to 14 weeks, 

suggest that in the Member States there is a shift in the maternity leave centre 

of gravity, which moves away from the protection of the mother towards 

childcare. Indeed, fathers can look after their new-borns not only when the 

mother is unable to do it, but also as a matter of course. 

  

                                                           
842 However, the mother will still be paid her maternity benefit. 
843

 See sub-section 4.3. 
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5.7.4. Use of maternity leave: possibilities to combine leave and work  

 

It has been concluded previously that the maternity leave regulated by the EU 

Directives on maternity leave is designed as a (full-time) continuous period 

during which the delivering mother is not supposed to return to work, neither 

full-time (if the leave is interrupted) nor part-time (if the leave is used part-time), 

which could support a SSRA. 

 

Unlike the PrWD, Member States make possible for delivering mothers to 

combine maternity leave and work through different techniques, namely: 

 Combination of days of leave and days of work (BE for employees and 

the UK for employees): in BE it is possible to use up to 2 weeks of 

maternity leave as “free days” after the 9-week post-birth obligatory 

period. These “free days” can be used during the 8 weeks following the 

continuous period of maternity leave. In the UK employees may use up 

to 10 KIT days after the 2/4-week (post-birth) compulsory period. The KIT 

days can be used during the maternity leave period without bringing it to 

an end or extending it.  

 Combination of weeks of leave and weeks of work (BE for independent 

workers): it is possible to enjoy the voluntary period (up to 9 weeks) in 

weekly periods during the 36 weeks which follow the end of the 2-week 

post-birth compulsory period. 

 Part-time work (BE for independent workers and ES): in BE it is possible 

to enjoy the voluntary period (up to 9 weeks) half-time during the 36 

weeks which follow the end of the 2-week post-birth compulsory period 

and in weekly periods. In ES the voluntary weeks (up to 10) can be used 

part-time (with the agreement of the employer in the case of employees). 

 Postponement or suspension of maternity leave (IE for employees, ES 

and PT): in IE, it is possible to postpone the leave for a maximum of 6 

months in the case of hospitalisation of the new-born if the period of 

maternity leave already taken by the working mother is not less than 14 

weeks (including not less than 4 weeks after confinement). In ES the 

weeks of hospitalisation of the new-born beyond the compulsory period 

of maternity leave (6 weeks after birth) can be postponed and be 
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resumed when the child is out of hospital. In PT the leave may be 

suspended in the case of hospitalisation of the new-born or mother’s 

sickness or hospitalisation.  

 

Furthermore, the parental benefit system in SE is generally very flexible. Firstly, 

it is possible to use it in one continuous period or in discontinuous blocks, up to 

3 per year. Secondly, benefits can be taken full-time or part-time. In the latter 

case, it is allowed to take three-quarters, one half, one-quarter and one-eighth 

of parental benefit.  

 

In conclusion, the possibility to combine leave and work during the voluntary 

period of maternity leave in all the Member States analysed shows a clear-cut 

breach with the (full-time) continuous feature of the maternity leave designed by 

the EU Directives on maternity leave. What is more, this rupture affects the EU 

standard of 14 weeks in every country but IE. As an exception, in IE it is only 

possible to postpone the leave for a maximum of 6 months in the case of 

hospitalisation of the new-born if the working mother has already used 14 

weeks of maternity leave. There are two possible reasons why the Member 

States are not fulfilling the Directives. The first one is the facilitation of return to 

work after maternity leave by maintaining contact with the workplace during the 

leave. This is clearly the case of the KIT days in the UK, some days of work, 

including training or any activity undertaken for the purposes of keeping in touch 

with the workplace. The same can be said about the “free days” and the 

combination of weeks of leave and weeks of work in BE, the part-time work in 

BE and ES, and the possibility to take one continuous period or discontinuous 

blocks, full-time or part-time, in SE. The second reason is the legislature’s 

intention to provide the new-borns with the effective care of their mothers at 

home during maternity leave. This seems to be the purpose of the 

postponement or suspension of the leave, in the case of hospitalisation of the 

new-born in IE, ES and PT, and in the case of mother’s sickness or 

hospitalisation in PT. Whatever the reasons, this important breach of the 

Directives shows to what extent the Member States give much less importance 

to the incapacity to work period due to pregnancy and childbirth (during which 
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leave and work cannot be combined), which is normally confined to the non-

compulsory period. 

5.7.5. Variations in maternity leave duration: a reflection of new purposes  

 

Neither the PrWD nor the SED 2010 provide for any variations in maternity 

leave duration whatsoever. In contrast, at national level, all the Member States 

under study provide for variations in maternity leave844 duration in some cases. 

These variations may reflect new purposes other than the protection of the 

incapacity to work of the delivering mother: 

 Stillborn or death of the child (ES and the UK): the duration of maternity 

leave is not reduced, in the case of a stillborn as long as the pregnancy 

lasted for at least 180 days (ES) or 24 weeks (UK). The purpose of this 

rule is not clear. It could be argued that it is aimed at the mother’s 

physical and emotional recovery845. 

 Complicated pregnancy (BE): 1 extra week after birth when the worker 

was unable to work during the 6 weeks (8 in the case of multiple births) 

before confinement, in which case the worker cannot enjoy the voluntary 

pre-birth 5 weeks (7 in the case of multiple births)846 after the 9-week 

compulsory post-birth period. Thus, the extra week could work as a way 

to make up for this disadvantage. 

 Early delivery (BE and IE): in BE if the actual date of childbirth takes 

place before the presumed date of confinement and the whole or part of 

the compulsory pre-birth week was not used, the unused period is lost. In 

other words, the pre-birth compulsory week can by no means be enjoyed 

after birth. Therefore, maternity leave duration could be reduced up to 1 

week. This rule may accentuate the importance given in Belgian 

legislation to the compulsory weeks (1 before and 9 after birth), which 

seem to be designed mainly for protecting the delivering mother. Unlike 

Belgian legislation, in IE the duration of maternity leave is not reduced, 

even if no week was enjoyed before confinement (including the 2 pre-

birth compulsory weeks). Put another way, the whole period of maternity 
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 Parental benefits period in SE and initial parental leave in PT. 
845

 See BELTRÁN DE HEREDIA RUIZ, I. (2008), page 7. 
846

 1 week before birth is compulsory. 
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leave (42 weeks) could be used after birth. This rule may reflect the 

legislator’s intention not to reduce the expectation of rights. 

 Late delivery (BE and IE): in BE if the actual date of birth occurs after the 

presumed date of confinement, the maternity leave will be extended until 

the actual date of birth if and insofar as the whole 6-week pre-birth period 

(8-week in the case of multiple births) was exhausted. Otherwise, the 

pre-birth period will have to be used. The underlying goal is that the 9-

week compulsory post-birth leave remains intact, which again may reflect 

the importance given in BE to the protection of the delivering mother. In 

contrast, the solution given by Irish legislation is an extension of 

maternity leave, with a maximum of 4 weeks, which allows the delivering 

mother not to reduce the post-birth period of maternity leave (4 weeks 

compulsory and up to 36 voluntary). Given the long duration of maternity 

leave in IE, this rule could highlight the significance given to the care of 

the new-born in the post-birth period.   

 Hospitalisation of the new-born (BE and ES): in BE if the new-born is still 

in hospital 7 days after birth, maternity leave is extended for the 

hospitalisation period (except for the first 7 days) up to a maximum of 24 

weeks; in ES as long as the new-born stays in hospital for at least 7 

days, maternity leave is extended during the whole period of 

hospitalisation up to a maximum of 13 weeks. As explained when 

analysing the social risk approach in the proposal for a Directive 

amending the PrWD, the purpose of these extensions of leave would be 

that the mother could effectively spend all the ordinary maternity leave 

period at home with her child. 

 Child with disability (ES): 2 extra weeks of leave. As explained when 

studying the approach in the proposal for a Directive amending the 

PrWD, here the additional leave’s aim would be to compensate for the 

slow development of children with disabilities. 

 Multiple births (BE, ES, SE and PT): in BE 4 extra weeks (2 in the pre-

birth leave and 2 in the post-birth leave) for employees and 1 extra week 

for self-employed workers, regardless of the number of extra children; in 

ES 2 extra weeks per new-born from the second onward; in SE 180 extra 

days for every additional child (90 for each parent); and in PT 30 extra 
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days for every additional child. Regarding the purpose of these 

extensions of leave, as explained when analysing the approach in the 

proposal for a Directive amending the PrWD, the particular stress of the 

mother represents here an important element. However, as the mother 

devotes less time to each child, the additional leave may also be 

provided to compensate somehow for the shorter time devoted to each 

child. 

 Sharing bonus (PT): 30 extra days if parents share the leave after the 

mother’s compulsory period in a non-simultaneous way, provided that 

one parent (normally the father) takes 30 consecutive days or two blocks 

of 15 days. The purpose of this extension of leave appears to be the 

encouragement of a greater father’s involvement in the care of the new-

born.  

 

In sum, the variations in maternity leave duration analysed reflect different 

purposes other than the protection of the delivering mother, such as the care of 

the new-born, the encouragement of a greater father’s involvement in the care 

of the new-born or the legislator’s intention not to reduce the expectation of 

rights. The extensions of maternity leave in the case of multiple births, 

hospitalisation of the new-born and child with disability seem to be justified by 

the care of the new-born and could hence reflect the growing significance given 

at national level to the child’s interests. However, as these extensions go 

beyond the minimum requirements of the EU Directives on maternity leave, 

there is no breach in their implementation. 

5.7.6. Connections between maternity and other child-related leaves: similarities, 

differences and boundaries  

 

Next, the connections between maternity leave (initial parental leave in PT) and 

other child-related leaves, namely adoption leave, paternity leave and parental 

leave, will be scrutinised for all the Member States under study but SE. As 

indicated, the latter country does not respond to the classical classification of 

child-related leaves.  
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According to recital 27 of the Recast Directive 2006/54, the right to adoption 

leave is an individual and non-transferable right of both working parents 

subsequent to the adoption of a child. Although this leave replicates somehow 

maternity leave by replacing childbirth with the entry into adoption, the purpose 

of this leave is solely to look after adopted children right after their adoption 

because, unlike maternity leave, this leave does not have any connections with 

the biological condition of the mother. It has to be reminded that, unlike 

maternity leave, there is no EU right to adoption leave. 

 

In the Member States under study, adoption leave is granted in the case of 

adoption, but also in the case of surrogate motherhood (UK). Regarding the 

entitlement, only BE grants an individual and non-transferable entitlement to 

each working parent, as suggested in recital 27 of the Recast Directive 2006/54. 

In ES and PT, adoption leave is conceived as a family entitlement, while in IE 

and the UK only one adopter can be entitled (with a legal preference for the 

adopting mother in IE). The legal design of the entitlement in ES, PT, IE and the 

UK makes women more likely than men to make use of adoption leave, along 

with economic and cultural reasons847.  

 

With regard to the duration of adoption leave, in four of the five countries (IE, 

ES, the UK and PT) it mirrors exactly the duration of the post-birth period of 

maternity leave. In ES, the UK and PT, which do not have compulsory periods 

before birth, the length of adoption leave is the same as that of maternity leave 

(16 weeks in ES, 52 weeks for employees in the UK848 and 120/150 days in 

PT). In IE, which has a 2-week compulsory period before birth, the duration of 

adoption leave is precisely 2 weeks less than that of maternity leave (40 weeks 

for employees and 24 weeks for independent workers). In one country (BE), the 

                                                           
847

 Economic and cultural reasons explain why women keep on being the main takers of leave 
entitlements. Given that in general the benefits do not cover the whole income, the second earners in 
the family (mostly women) are more likely to take leave in order to minimise the economic loss of the 
family [THÉVENON, O. and SOLAZ, A. (2013), page 16]. Cultural patterns also explain the current 
situation, as in many countries women continue to be expected to fulfil the traditional role of child 
carers. 
848

 Self-employed workers are not entitled to adoption leave. 
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global duration of adoption leave (12 weeks, 6 for each parent849) mirrors 

roughly the length of the post-birth period of maternity leave (up to 14 weeks for 

employees and up to 11 for self-employed workers).  

 

To sum up, taking into account the resemblances in terms of duration between 

the post-birth period of maternity leave and adoption leave, and the fact that the 

purpose of the latter is exclusively to look after adopted children, it could be 

thought that Member States are trying to equalise the periods of childcare, 

irrespective of the nature of the child, either biological or adopted. This could 

show that the child’s interest is a more and more important element of national 

law. 

 

Following recital 26 of the Recast Directive, paternity leave is an individual and 

non-transferable right of working men. The rough explanation in recital 26 points 

to the right already established in many Member States, whose duration is 

around 2 weeks, normally after confinement. It has to be reminded here as well 

that up to now, unlike maternity leave, there is no EU right to paternity leave. 

This creates an unbalanced design of leave, with a consolidated EU right to 

maternity leave for (delivering) mothers but no parallel EU right to paternity 

leave for fathers. This imbalance would be addressed by the recently proposed 

Directive on work-life balance850, which introduces for the first time at EU level a 

right to paid paternity leave of 2 weeks for working fathers. This proposal is 

being currently negotiated in the Council and in the EP. 

 

In the Member States, paternity leave is granted in the case of birth to working 

fathers851, employees (BE and the UK) or both employees and independent 

workers (IE, ES and PT). The right is also recognised in the cases of adoption 

(IE, ES and the UK) and surrogate motherhood (UK), in which cases the person 

                                                           
849

 Where there is a child younger than 3. If the child is 3 years of age or older, the leave is 8 weeks (4 for 
each parent). 
850

 Proposal for a Directive of the European Parliament and of the Council on work-life balance for 
parents and workers and repealing Council Directive 2010/18/UE, Brussels, 26.04.2017, COM(2017) 253 
final. 
851

 Also the co-parent in BE, defined as the delivering mother’s spouse or life partner; also the non-
delivering mother in IE, ES and the UK; 
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entitled to paternity leave is generally the parent not taking adoption leave. The 

duration of paternity leave is rather short, ranging from 10 working days in BE to 

4 weeks in ES852. The only country which has made a part of paternity leave 

compulsory is PT (15 days). The period to enjoy paternity leave is quite long, 

going from 56 days after birth in the UK to 28 weeks after birth in IE853. 

Moreover, despite the leave’s short duration, in some countries it is possible to 

combine work and leave (BE, ES and PT)854. 

 

To conclude, it seems that paternity leave is the male counterpart of maternity 

leave, that is to say a right of the working father to be used after childbirth to 

take care of the new-born. However, there is a striking difference between these 

two leaves: their duration. The difference in duration may be explained by the 

different rationale of the two leaves. While paternity leave is only a care leave, 

maternity leave is justified by both the incapacity to work of the delivering 

mother due to pregnancy and childbirth and the care of the child. However, the 

fact that the work incapacity element does not represent in many instances 

more than 6 weeks raises the question of whether the duration of paternity 

leave should be longer, namely equal to the period of maternity leave not 

justified by the protection of the delivering mother. This is connected with the 

legal problem of discrimination against non-delivering parents and maternity 

leave, which will be tackled in Part IV. 

 

In accordance with Directive 2010/18, parental leave is a right of both working 

parents (employees) of at least 4 months to be used until a given age of the 

child up to 8 years old, which pursues the care of natural and adopted children. 

This leave is often enjoyed after the maternity leave period. Following the 

rationale of EU Law, it seems that, on the one hand, maternity leave is a 14-

                                                           
852

 In BE 10 working days, in IE 2 weeks, in the UK 1 or 2 weeks, in PT 25 days (15 compulsory and 10 
voluntary) and in ES 4 weeks. 
853

 In BE 4 months after birth, in IE 28 weeks after birth, in ES during maternity leave or just after it, in 
the UK 56 days after birth and in PT during maternity leave (initial parental leave). 
854

 In BE the leave can be taken in one or several blocks; in ES it is possible to take the paternity leave 
part-time, although only with the agreement of the employer in the case of employees; in PT from the 
15-day compulsory period 5 days must be used immediately after birth. The other 10 days must be used 
afterwards during the child’s first month, in one or several blocks. The voluntary 10-day period may be 
used in one or several blocks while the mother is taking the initial parental leave. 
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week leave for the mother focused on the protection of the delivering mother, 

and, on the other hand, parental leave is a 4-month leave for both the mother 

and the father to allow them to look after their children while they are young. It 

has to be highlighted that the EU minimum floor of maternity leave (14 weeks) is 

shorter than that of parental leave (4 months). 

 

In the Member States analysed, only employees are entitled to parental leave, 

except for the additional parental leave (licença parental complementar) in PT. 

Comparing the maternity leave and the full-time855 parental leave available for 

employees, it is possible to visualise two groups of countries. The first group 

(BE, ES and PT) has a relatively short maternity leave, between 15 weeks and 

120/150 days856, and a somewhat long parental leave, between 16 months and 

3 years857. Conversely, the second group of countries (the UK and IE) has a 

very long maternity leave, between 42 weeks in IE and 52 weeks in the UK, and 

a minimalistic 18-week parental leave858. In contrast to the EU Directives, in this 

second group of countries maternity leave is by far longer than parental leave.    

 

The situation in the Member States, with the dichotomy short maternity leave-

long parental leave and vice versa, calls the boundaries between these two 

leaves into question. At this point it is worth remembering that the terminology 

matters: the “maternity leave label” means a right of the delivering mother while 

the “parental leave label” implies a right of both parents. If it turns out that the 

maternity leave duration, especially in those countries with long maternity 

leaves, exceeds the time needed for the protection of the delivering mother, it 

could be considered that a part of it is not a real “maternity leave” but moreover 

                                                           
855

 In ES and PT there are also part-time parental leaves: in ES the “reduction of working hours of 
working hours to look after a child” (reducción de jornada por cuidado de hijos) until the child is 12 years 
old; and in PT the right to work half-time (trabalho a tempo parcial de trabalhador com 
responsabilidades familiares) for 2 years until the child turns 12 years old. 
856

 In BE 15 weeks, in ES 16 weeks and 120/150 days in PT, depending on the level of income 
replacement. 
857

 In BE 16 months [4 months of parental leave until the child is 12 years old (congé parental / 
ouderschapsverlof) plus 12 months of time credit system for a child younger than 8 (crédit-temps / 
tijdskrediet)]; in PT 2 years and 3 months [3 months of additional parental leave  until the child is 6 years 
old (licença parental complementar) and 2 years of the family entitlement “leave to take care of a child” 
(licença para assistência a filho)]; and in ES the 3 years following the birth or adoption of a child 
(excedencia por cuidado de hijos). 
858

 In the UK 18 weeks until the child is 18 years old; and in IE 18 weeks until the child is 8 years old. 
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a veiled “parental leave”. Again, this is connected with the legal problem of 

discrimination against non-delivering parents and maternity leave, which will be 

studied in Part IV. 

5.7.7. Final conclusions: a move away from the protection of the delivering mother 

 

At EU level, the Directives on maternity leave follow a SSRA: the main purpose 

of maternity leave is the protection of the incapacity to work of delivering 

workers due to pregnancy and childbirth by means of a right of delivering 

workers to be off work for a (full-time) continuous period of at least 14 weeks. 

Are the Member States following the same approach? The answer to this 

question will be twofold: for the whole period of national leave, and for the 

minimum EU period of 14 weeks. 

 

Concerning the whole period of national leave, the majority of countries (BE, IE, 

ES, the UK and PT) does not perpetuate the SSRA and follows instead a 

combined approach. Next, some features of this combined approach are 

described, which are not necessarily present in all countries. The justification of 

maternity leave is mostly blended859 (the protection of the delivering mother but 

also the care of the new-born) and not only the delivering mother but also the 

father can be entitled to maternity leave, under exceptional circumstances, such 

as in the case of decease, hospitalisation or physical or mental incapacity of the 

delivering mother, and as a matter of course, in the latter case during the 

voluntary part of maternity leave. In addition, it is possible to combine leave and 

work during the voluntary period of maternity leave, by postponing or 

suspending maternity leave, working part-time or alternating periods of work 

and periods of leave (days or weeks). Moreover, Member States provide for 

some extensions of maternity leave which seem to be justified by the care of the 

new-born, i.e. in the case of multiple births, hospitalisation of the new-born and 

children with disabilities. All things considered, the regulation in the Member 

States appears to ascribe the protection of the delivering mother to the 

compulsory period (generally from 2 to 6 weeks long) and the care of the new-

born to the voluntary period of maternity leave (the greater part of it). An 

                                                           
859

 BE is the only country which appears to focus on the incapacity to work of the delivering mother. 
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indication of this uneven distribution is the option for delivering mothers to 

combine leave and work during the non-obligatory part of maternity leave and 

the possibility for fathers to be entitled to it under normal circumstances. In 

others words, Member States tend to give more weight to the care element of 

maternity leave. The importance of the care element at national level is 

supported by the fact that the duration of the adoption leave, whose purpose is 

exclusively to look after adopted children, is similar to the duration of the post-

birth period of maternity leave. 

 

The blended approach adopted by the Member States does not represent 

necessarily a breach in the implementation of the EU Directives on maternity 

leave, since the latter only set minimum requirements. However, there are 

indeed some problems with respect to the minimum EU period of 14 weeks. 

First of all, in SE parental benefits are only marginally justified by the protection 

of the delivering mother. In this sense, it is indicative that SE has got rid of 

maternity leave, providing instead working parents with a generic parental 

benefits system focused on the care of the child and available in equal terms for 

both parents. Secondly, the entitlement for the working father to the weeks not 

used by the delivering mother (if she used less than 14 weeks) when she is 

hospitalised (BE for employees860) and when she is physically or mentally 

incapable (PT) is not in line with the EU Directives on maternity leave, because 

the purpose of these Directives is precisely to protect the delivering mother’s 

work incapacity due to pregnancy and childbirth in cases as such. Moreover, 

the option given to the delivering mother to transfer the voluntary period of 

maternity leave (the greater part of it) to working fathers as a matter of course 

(for periods shorter than 14 weeks) seem to contradict the spirit of the EU 

Directives on maternity leave. Yet, this is allowed by the case law of the ECJ 

explained before when examining the internal legal consistency861. Thirdly and 

more importantly, the possibility to combine leave and work during the voluntary 

part of maternity leave (for periods shorter than 14 weeks) in every Member 

                                                           
860

 However, the mother will still be paid her maternity benefit. 
861

 See sub-section 4.3. 
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State (but IE862) shows a clear-cut breach with the (full-time) continuous feature 

of the maternity leave designed by the EU Directives on maternity leave. 

 

The question that emerges now is: why are Member States not fulfilling the EU 

Directives on maternity leave with respect to the minimum period and why are 

they in general moving away from the protection of the delivering mother? 

There are at least three possible reasons for this situation, which are related to 

the different persons involved in childbirth: the delivering mother, the father and 

the new-born. First of all, the national legislature could try to limit the possible 

perverse effects of maternity leave on women’s earnings, as documented by 

RHUM863, AKGUNDUZ and PLANTENGA864 and THÉVENON and SOLAZ865. A 

possible way to achieve this is the facilitation of the delivering mother’s return to 

work after maternity leave by maintaining contact with the workplace during the 

leave. This is done through the KIT days in the UK, the “free days” and the 

combination of weeks of leave and weeks of work in BE, the part-time work in 

BE and ES, and the possibility to take one continuous period or discontinuous 

blocks, full-time or part-time, in SE. Secondly, the Member States may try to 

engage fathers in looking after the new-born, for instance by allocating directly 

to them a specific part of a generic leave (parental benefits in SE) or by giving 

delivering mothers the possibility to transfer them the non-compulsory part of 

maternity leave as a matter of course (ES, the UK and PT). An extra example is 

the 30 extra days in PT if parents share the leave after the mother’s compulsory 

period in a non-simultaneous way, provided that the father takes 30 consecutive 

days or two blocks of 15 days. A third reason could be the concern about the 

well-being of the new-born. For example, the purpose of the postponement or 

suspension of maternity leave, in the case of hospitalisation of the new-born in 

IE, ES and PT, and in the case of mother’s sickness or hospitalisation in PT, 

seems to pursue the effective care of the new-born at home. Another example 

is the extension of maternity leave in the case of multiple births, hospitalisation 

of the new-born and child with disability. These extensions could reflect the 

growing significance given at national level to the child’s interests and needs.  
                                                           
862

 In IE it is possible, but not for the first 14 weeks. 
863

 RUHM, C.J. (1998), page 315. 
864

 AKGUNDUZ, Y.E. and PLANTENGA, J. (2013), pages 859 and 860. 
865

 THÉVENON, O. and SOLAZ, A. (2013), page 40. 



280 
 

6. SUMMARY AND CONCLUSIONS OF PART II 
 

There is some evidence that the EU Directives on maternity leave follow a 

SSRA, defined as that which focuses mainly on the protection of the delivering 

mother. Five criteria have been checked in order to reach this conclusion: the 

context of maternity leave (legal base and purpose of the Directives), the 

justification of this leave, the entitlement to maternity leave, the use of the leave 

and the variations in duration. Both the PrWD and the SED 2010 justify 

maternity leave by the vulnerability of the delivering worker, make her entitled to 

maternity leave, design maternity leave as a (full-time) continuous period during 

which the delivering mother is not supposed to return to work, and do not 

provide for any variations in leave duration. Moreover, the context of the PrWD 

is the protection of the safety and health of delivering workers. All things 

considered, it can be claimed that the main purpose of the maternity leave 

regulated by the PrWD and the SED 2010 is the protection of the vulnerability 

and related incapacity to work of delivering workers due to pregnancy and 

childbirth. To achieve this goal, maternity leave is designed as a right of 

delivering workers to be off work for a (full-time) continuous period of at least 14 

weeks. Taking into account this reasoning, the PhD’s assumption will be that 

the two substantive Directives on maternity leave adopt a SSRA. 

 

The fact that the two substantive Directives on maternity leave adopt a SSRA 

does not necessarily mean that reality fits in with this approach. Quite the 

opposite, there are signs of medical and legal, both internal and external, 

inconsistency. 

 

Regarding medical coherence, the medical literature consulted show that the 

real period of incapacity to work due to pregnancy and childbirth varies from 

mother to mother and from pregnancy to pregnancy, depending on pregnancy 

and postpartum complications. In the absence of medical complications, the 

period of incapacity to work will last a maximum of 6 weeks (puerperium), much 

shorter than the minimum 14-week maternity leave period prescribed by the EU 

Directives on maternity leave. As medical complications are unlikely, this will be 

true for most women. However, for some women the period of incapacity to 
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work could be prolonged if medical complications arise, a period which could be 

even longer than 14 weeks.      

 

With regard to the internal legal coherence, there are some elements which 

seem to contradict the SSRA. First of all, the ECJ has occasionally justified the 

maternity leave regulated by the PrWD by the Hofmann case law –which 

acknowledges the protection of the delivering mother but also the protection of 

the new-born (and their bonding with the mother). Secondly, although the 

judgments in the cases of surrogate motherhood support a SSRA, the 

discrepancies between the AGs’ Opinions on the importance of the protection of 

the mother and the care of the new-born call into question the limits between 

the two elements and the consistency of the SSRA. Finally, the dichotomy 

compulsory-voluntary maternity leave in the PrWD and the case law about it 

may reflect the inconsistency of the SSRA. The possibility recognised by the 

ECJ to renounce and to transfer to the father up to 12 weeks, six times more 

than the compulsory part (2 weeks), does not fit with the SSRA according to 

which the focus is mainly on the protection of the delivering mother, even more 

when this possibility is not given upon the condition that the mother is already 

able to work. 

 

Concerning the external legal consistency, the Member States studied are not 

only moving away from the protection of the delivering mother in their maternity 

leave systems, but also not fulfilling the EU Directives on maternity leave with 

respect to the minimum EU period of 14 weeks.  

 

Regarding the whole period of national leave, the majority of countries does not 

perpetuate the SSRA and follows instead a combined approach. Next, some 

features of this combined approach are described, which are not necessarily 

present in all countries. The justification of maternity leave is mostly blended 

and not only the delivering mother but also the father can be entitled to 

maternity leave, under exceptional circumstances, such as in the case of 

decease, hospitalisation or physical or mental incapacity of the delivering 

mother, and as a matter of course, in the latter case during the voluntary part of 

maternity leave. In addition, it is possible to combine leave and work during the 
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voluntary period of maternity leave, by postponing or suspending maternity 

leave, working part-time or alternating periods of work and periods of leave 

(days or weeks). Moreover, the Member States provide for some extensions of 

maternity leave which seem to be justified by the care of the new-born, i.e. in 

the case of multiple births, hospitalisation of the new-born and children with 

disabilities. All things considered, the regulation in the Member States appears 

to ascribe the protection of the delivering mother to the compulsory period 

(generally from 2 to 6 weeks long) and the care of the new-born to the voluntary 

period of maternity leave (the greater part of it). An indication of this uneven 

distribution is the option for delivering mothers to combine leave and work 

during the non-obligatory part of maternity leave and the possibility for fathers to 

be entitled to it under normal circumstances. In others words, it seems that 

Member States give more weight to the care element of maternity leave. The 

importance of the care element at national level is supported by the fact that the 

duration of the adoption leave, whose purpose is exclusively to look after 

adopted children, is similar to the duration of the post-birth period of maternity 

leave. 

 

The blended approach adopted by the Member States does not represent 

necessarily a breach in the implementation of the EU Directives on maternity 

leave, since the latter only set minimum requirements. However, there are 

indeed some problems with respect to the minimum EU period of 14 weeks. 

The most important one is the possibility to combine leave and work during the 

voluntary part of maternity leave (for periods shorter than 14 weeks) in every 

Member State (but IE866), which shows a clear-cut breach with the (full-time) 

continuous feature of the maternity leave designed by the EU Directives on 

maternity leave. 

 

The move away from the protection of the delivering mother in the Member 

States could reflect new interests that are connected with the different persons 

involved in childbirth: the delivering mother, the father and the new-born. First of 

all, the national legislature could try to limit the possible perverse effects of 
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 In IE it is possible, but not for the first 14 weeks. 
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maternity leave on women’s earnings, through the facilitation of the delivering 

mother’s return to work after maternity leave by maintaining contact with the 

workplace during the leave. The possibility to combine periods of leave and 

work or to work part-time during maternity leave is an example of this first 

approach. Secondly, the Member States may try to engage fathers in looking 

after the new-born, for instance by allocating directly to them a specific part of a 

generic leave, by giving delivering mothers the possibility to transfer them the 

non-compulsory part of maternity leave or by granting a sharing bonus. A third 

reason could be the concern about the well-being of the new-born, reflected in 

techniques such as the postponement or suspension of maternity leave in the 

case of hospitalisation of the new-born and the extensions of the leave in the 

case of multiple births, hospitalisation of the new-born and child with disability. 

 

All in all, it can be concluded that the SSRA adopted by the EU Directives on 

maternity leave is not consistent enough, because there is no full agreement or 

logical coherence among the different things or parts of maternity leave. In this 

sense, according to the medical literature consulted, it seems that for most 

women the period of incapacity to work due to pregnancy and childbirth will last 

a maximum of 6 weeks after childbirth (puerperium), much shorter than the 

minimum 14-week maternity leave period prescribed by the EU Directives on 

maternity leave. In other words, in most cases the period from the 7th week on 

appears not to be justified at all by the protection of the mother, but only by the 

care of the new-born. Furthermore, even during the puerperium, albeit unable to 

work, the mother will necessarily have to look after the new-born while getting 

recovered. This medical evidence is somehow reflected in the ECJ’s case law 

and in the Member States’ legislation. The justification is blended at national 

level, and even occasionally at EU level −sporadic justification of the maternity 

leave regulated by the PrWD by the Hofmann case law. As for the distribution of 

the protection of the mother and the care of the new-born, the distinction 

between the compulsory and the voluntary parts of maternity leave is essential. 

The first period (generally from 2 to 6 weeks long) would roughly match the 

puerperium, during which the protection of the mother plays a crucial role. The 

second (voluntary) period (the greater part of maternity leave) appears to be 

justified only by the care of the new-born, where both the mother and the father 
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can take part. An indication of this is the possibility for the father to be entitled to 

this period under normal circumstances if the delivering mother decides to 

transfer it. 

 

The inconsistency of the SSRA adopted by the EU Directives on maternity 

leave is not only a theoretical question. A misleading approach may perpetuate 

the traditional distribution of roles between men and women in relation to work 

and childcare. In turn, the perpetuation of such roles may have negative 

consequences for both women and men. Two important negative 

consequences are the detrimental effects for women in the labour market and 

the potential discrimination against fathers as regards the care period of 

maternity leave. These issues will be studied in Parts III and IV of this PhD 

respectively. 
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PART III. MATERNITY LEAVE AND EFFECTS FOR WOMEN IN THE 

LABOUR MARKET867  

1. INTRODUCTION 
 

In part II of this PhD, it was concluded that the SSRA adopted by the EU 

Directives on maternity leave is not consistent enough, because there is no full 

agreement or logical coherence among the different elements or parts of 

maternity leave.  

 

It was also pointed out that the lack of consistency of the SSRA followed by the 

EU Directives on maternity leave could perpetuate the traditional distribution of 

roles between men and women in relation to work and childcare. In turn, the 

perpetuation of such roles may have negative consequences for both women 

and for men. First, it can have detrimental effects for women in the labour 

market. Second, there may be problems of discrimination against fathers (and 

non-delivering parents in general) with regard to the care period of maternity 

leave.  

 

The objective of part III of this PhD is to give an answer to the first problem 

pointed out, which is related to the fourth research sub-question: to what extent 

do the EU Directives on maternity leave have detrimental effects for women in 

the labour market? The recognition of a maternity leave of at least 14 weeks 

only to delivering mothers, which for a substantial part may only be devoted to 

the care of the new-born, puts the burden of childcare on them. This could have 

an impact on their career prospects and wages. Moreover, this could affect the 

employability of every woman, regardless of whether they become a mother or 

not, as employers may prefer to hire men since they are less likely than women 

to take leave.  
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Economists have usually studied the effects on women’s labour market 

outcomes of all child-related leaves868, and not of maternity leave exclusively. 

Moreover, some economic studies misname the different types of child-related 

leaves, such as maternity leave, parental leave and adoption leave. In fact, 

regardless of their legal term, what matters economically speaking is the 

different interruptions of work related to children with job protection, and 

sometimes income support, and the way these interruptions affect the labour 

market outcomes of women, who continue to be the main takers of leave 

entitlements.  

 

This part III is divided into four sections, including this first introductory section. 

In the second section the economic theory on the markets for labour and the 

expected effects of child-related leaves on women’s labour outcomes will be 

presented. The third section will cover the empirical literature at international 

and national level to see to what extent economic theory predictions fit with 

empirical results. Finally, the fourth section will present the summary of the 

previous sections and some conclusions.   
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2. ECONOMIC THEORY  
 

The economic theory has not only studied the output markets, that is to say the 

markets for goods and services that companies sell and consumers purchase. It 

has also created a theory of the factor markets, namely the markets for labour, 

raw materials and other inputs to production. This section will review specifically 

the markets for labour and to what extent these markets may be affected by 

child-related leaves.  

 

This section is divided into three sub-sections. The first one, based upon the 

classical approach of economics, will briefly explain the markets for labour, the 

supply of labour, the demand of labour and the equilibrium. The second sub-

section will revise the conventional types of discrimination of women in the 

labour market and the concept of statistical discrimination. Finally, the last sub-

section will study the expected effects of child-related leaves on women’s labour 

market outcomes.  

2.1. Markets for labour  

 

As in the markets for outputs, the markets for labour are driven by two forces, 

supply and demand. However, as DORMAN points out, in the markets for 

labour, the roles have to be switched: firms, which are the suppliers of good and 

services to output markets, are now on the demand side, because they are the 

ones that buy labour; households, which are customers of goods and services 

in the markets for outputs, are now represented as suppliers of labour869. 

DORMAN also mentions another important feature of the markets for labour: 

“employment is viewed as a cost in economic theory, not a benefit”. For this 

reason, neither the creation of jobs nor higher wages are seen as desirable and 

necessarily beneficial. Having more people at work is good only if the value of 

the goods and services they produce exceeds their cost of employment. 

Likewise, high wages can only be justified by high productivity870.  
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The demand of labour at a firm level is represented as a downward sloping 

curve (figure 1). There is an inverse relationship between the wage rate and the 

number of workers a company is willing to employ. For instance, whereas at a 

low rate (W1) a firm would hire a great number of employees (L1), at a higher 

wage rate (W2), it would employ fewer workers (L2). It has to be noted that the 

graph represented below and the subsequent graphs, which have been 

prepared by the author, are based upon a perfectly competitive labour market 

which relies on heavy assumptions871. They are a simplification of reality to help 

theoretically understand how an external factor, all others things being equal or 

held constant, affects the wage rate and the number of workers. Therefore, 

these graphs should be regarded merely as pedagogic tools for understanding 

markets for labour. 

 

Figure 1: the labour demand curve 

 

The demand of labour is basically determined by two factors. On the one hand, 

the amount of labour depends on its productivity. Of course, although in simple 

models workers are seen as perfectly interchangeable, people’s skills and 

abilities differ and some workers can be more productive than others. An 

important aspect of skill is acquired through education and experience. Skills 

acquired this way are called human capital by economists, where it can be 

distinguished general and firm-specific human capital. Having said that, a 

                                                           
871 The assumptions are: many firms; perfect information about wages and job conditions; firms are 

offering identical jobs; many workers with the same skills (https://www.economicshelp.org/labour-
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general increase in the productivity of labour, for example by means of a better 

education system, other things equal, makes using labour more cost-efficient 

and other inputs of production relatively more expensive. For example, this 

could incline the employer to use more labour and less equipment.  

 

The second factor that determines the demand −as the demand of any other 

input of production− is the value of the output produced. That is why labour 

demand is regarded as “derived”: it is subject to the demand of the output it 

helps to produce. An increase in the demand of the output leads to a rise in the 

demand of labour.  

 

Both an increase in the productivity of labour and in the value of the output 

produced would make the demand curve shift to the right, as shown in figure 2. 

At the same wage rates (W1 and W2), the new demand curve (D’) will determine 

more demand of labour (L’1 and L’2). 

 

Figure 2: labour demand curve’s shift to the right 

 

The individual supply of labour is represented as an upward sloping curve 

(figure 3). In principle, there is a direct relationship between the wage rate and 

the number of hours a person is willing to work. At a low rate (W1) a person 

would work a few hours (L1). Conversely, at a higher wage rate (W2), there 

would be more incentives to work longer hours (L2). 
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Figure 3: the supply demand curve 

 

However, following DORMAN, labour markets “can be complicated since 

human beings are neither standardised nor passive the way other items traded 

in markets tend to be”872. Moreover, as PINDYCK and RUFINFELD highlight, 

“people rather than firms are making supply decisions. In this case, utility 

maximization by workers rather than profit maximization by firms determines 

supply”873. When making supply decisions, individuals are ultimately confronted 

with a choice problem between paid work and leisure –the latter being defined, 

economically speaking, as any other activity besides paid work in the labour 

market, such as sleeping, eating, housekeeping, raising children or reading 

novels. Yet, as FRANK explains, this choice does not only refer to the number 

of hours that people work each day, an option not open to most workers, but 

especially to the amount of time spent at work over a span of several months or 

years. In any case, he concludes that “for many people the amount of time 

spent at work is probably more a result of the constraints imposed by employers 

than of any deliberate choices of their own”874. 

 

The fact that workers are not only driven by profit maximisation explains why 

the supply curve may not only be upward sloping but also be backward-

bending. For instance, an increase in the wage will not always lead to working 

longer hours. In fact, such increase has both a substitution and an income 

effect: 
                                                           
872
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 There is a substitution effect because a higher opportunity cost of 

leisure875 encourages workers to substitute work for leisure. 

 There is an income effect because a higher wage gives people more 

purchasing power, which in turn allows them to buy more goods, one of 

which is leisure. 

 

When the income effect outweighs the substitution effect, there is a backward-

bending curve as the one shown in figure 4. With this kind of curve, an increase 

in the wage (from W1 to W2) can bring about fewer hours of paid work (from L1 

to L2).  

 

Figure 4: the back-ward bending supply demand curve 

 

When making supply decisions, two-earner households may function as a unit. 

In connection with the backward-bending curve, DORMAN argues that “as 

wage rate rises, some households might prefer to have only one member work 

for income”876. Moreover, BECKER explains the implications of his theory of the 

allocation of time on the division of labour among members of the same 

household this way: “members who are relatively more efficient at market 

activities would use less of their time at consumption activities than would other 

members”877. In other words, the member of the family earning more would tend 

to dedicate less time to leisure878. 
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Shifts in the labour supply curve can also occur. For example the overall labour 

supply shifts when there are changes in population. As the population 

increases, the supply of labour increases and the aggregate supply curve879 

shifts to the right. Changes in expectations may also affect the labour supply. 

For instance, expectation about social security benefits may affect the overall 

supply of labour. Again, the aggregate supply curve would shift to the right 

(figure 5). 

 

Figure 5: supply demand curve’s shift to the right 

 

Finally, the equilibrium (E0) in the labour market is reached where the aggregate 

of the firm-level demand curves and the aggregate of individual supply curves 

juxtapose (figure 6), at the wage rate W0 and the number of workers L0. 

 

  

                                                           
879

 Aggregate of individual supply curves. 

Wage

Labour

S

L1

W1

W2

L2

S’

L’1 L’2



293 
 

Figure 6: equilibrium in the labour market 

 

2.2. Market discrimination, non-market discrimination and statistical 

discrimination of women  

 

It is well know that there are large disparities both in terms of employment 

participation and in terms of salaries between male and female workers. Aware 

of this reality, people speak in everyday language of a discrimination of women 

in the labour market. However, in economics, when it comes to describing the 

situation of women in the labour market, a distinction has to be made between 

market discrimination, non-market discrimination and statistical discrimination.  

 

There is market discrimination when a firm refuses to hire or pay less a woman 

than it would do in case of an equally productive man. Following FRANK880, 

there are three kinds of market discrimination: 

 Customer discrimination: where the firm’s customers do not wish to deal 

with female employees. This kind of discrimination does not in principle 

occur in the cases of workers who never come in contact with customers, 

such as manufacturing production workers. 

 Co-worker discrimination: where male employees feel uneasy about 

working with women, for instance because they are unable to deal with 

the idea of taking orders from a female superior. Such discrimination 

often implies gender segregation in sectors and occupations. 
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 Employer discrimination: it is the term generally used to describe the 

arbitrary preference by the employer for men over women.  

 

Non-market discrimination is defined as the one that cannot be logically 

attributed to the employer’s behaviour, because the employer simply pays lower 

salaries to less productive female workers. The gender gap in productivity and 

wages may be partly explained by the more intermittent women’s careers, due 

among other things to childrearing. In the words of FRANK, “the traditional 

female pattern was to drop out of the labour force several times in connection 

with childrearing, which often meant starting over each time at the bottom of the 

employment ladder”881. Of course, the male-female wage differential, although 

not attributable to the employer, is almost surely the result of some sort of 

discrimination against women. Indeed, as FRANK argues, “the asymmetric 

distribution of child care responsibilities between the sexes is at least in part the 

result of discriminatory social attitudes about sex roles”882. 

 

The concept of statistical discrimination is connected with the non-market 

discrimination, because it is justified by lower productivity, but is somehow 

different since it affects every woman, regardless of their individual career 

pattern. PHELPS, one of the pioneers of this concept, maintains in his statistical 

theory of racism and sexism that an employer will discriminate against women if 

the latter are less qualified on the average than men and if the cost of gaining 

information about the individual applicant is excessive883. As FRANK explains, 

“just as insurance companies know from long experience that adolescent males 

are much more likely than other drivers to file accident claims, so too do 

employers know that applicants from certain groups are likely to be much more 

productive than others”884. If female workers happen to be on average less 

productive than their male counterparts, for instance owing to more intermittent 

careers to look after children, according to the statistical discrimination theory, 

employers will be reluctant to hire women, even those who will never have any 

children.  
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Statistical discrimination could also explain the male-female wage differentials. 

LAZEAR and ROSEN consider that men and women are paid similarly within 

the same job. In contrast, they defend that wage differentials exist because 

women are proportionately less represented in higher-paying jobs. According to 

these authors, the reason why women have fewer promotion opportunities is 

that they have a higher ex-ante probability of leaving the company, which in turn 

could result in the loss of the firm-specific human capital885. Concerning this 

loss for the firm, DORMAN underlines that human capital is not like other types 

of capital. For instance, if a company borrows money to buy a building and 

finally is unable to pay off its loan, the lender can take possession of the 

building. On the contrary, if the company borrows money to finance some sort 

of on-the-job training and it defaults on the loan, the lender is simply out of 

luck886. 

2.3. Expected effects of child-related leaves on women’s labour market 

outcomes 

 

This sub-section will analyse, ceteris paribus887, the expected effects of child-

related leaves on women’s labour demand and supply curves, and 

consequently, on women’s employment rates and wages.  

 

This review of economic theory will show that the effects of child-related leaves 

are neither simple nor linear. According to HANEL, “from a theoretical point of 

view these effects are ambiguous”888. For instance, the interruptions of work of 

an employee on leave could reduce his/her labour productivity via the 

deterioration of skills, but at the same time the return to work (thanks to job 

protection) may increase such productivity through the retention of human 

capital. Additionally, following THÉVENON and SOLAZ, “the effect of the 

duration of parental paid leave might not be linear. A short period of leave, for 
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example, is expected to have a positive influence on employment rates, 

whereas a negative or lesser effect may arise from long leave entitlements”889.  

2.3.1. Expected effects on the labour demand curve 

 

Child-related leaves may affect labour demand in a twofold way. Firstly, these 

entitlements may cause an increase in costs for the employer who has to seek, 

train and pay a presumably less productive employee to replace the worker on 

leave. In turn, this could shift the labour demand curve to the left. Secondly, as 

aforesaid, labour productivity of the worker on leave may either shift the labour 

demand curve to the left if a depreciation of human capital occurs or to the right 

if human capital is enhanced.  

2.3.1.1. Costs of child-related leaves for the employer  

 

With regard to the costs of child-related leaves for the employer, RUHM makes 

a difference between wage costs and non-wage costs. The first kind of costs 

refers to the payment of leave benefits by the employer, or in the words of 

SCHEUBEL to “the direct pecuniary cost of financing maternity pay”890. 

However, this payment is not common in Europe “since leave benefits are paid 

primarily by the government in most European countries”891. According to 

RUHM, the non-wage costs are the expenses associated with hiring and 

training temporary replacement. By the same token, THÉVENON and SOLAZ 

consider that “the provision of leave raises the non-wage costs of labour if 

employers need to change the production process or hire, and possible train, 

temporary staff”892. In a more comprehensive analysis, RAMÍREZ 

BUSTAMANTE, TRIBIN URIBE and VARGAS include in the non-wage costs 

“the costs of posting the job, searching for the appropriate replacement, and 

maybe productivity losses either during the period of training and adjustment, or 

during the whole period if the replacement is not as productive as the worker on 

maternity leave”893. 
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As pointed out by THÉVENON and SOLAZ, employers may “grow disinclined to 

recruit female workers” to avoid the costs of child-related leaves894. Similarly, 

DEL BOCA, PASQUA and PRONZATO argue that “employers may find it more 

costly to hire women, adversely affecting their employment”895. Furthermore, 

SCHÖNBERG and LUDSTECK state that “employers may respond by hiring 

fewer women or by lowering their wages”896. Graphically, these ideas are 

represented as a shift to the left of the labour demand curve (figure 7). 

 

Figure 7: Shift in the labour demand curve due to the costs of child-related leaves 

 

2.3.1.2. Incidence of child-related leaves on labour productivity  

 

The effects of child-related leaves on labour productivity are not as 

straightforward. On the one hand, following AKGUNDUZ and PLANTENGA, 

“mandated leave can lengthen the time out of work and create artificial 

interruptions. This would have an adverse effect on […] demand, because time 

out of work deteriorates leave taker’s human capital and productivity”897. In the 

same vein, JACOBI, WAGNER, and FRÜHWIRTH-SCHNATTER explain that 

“this break is likely to lead to a depreciation of general and firm-specific skills 

during absences from the labor market and lost rents associated with good job 

matches”898. Additionally, DEL BOCA, PASQUA and PRONZATO remind that 
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“the longer women stay out of the labour force, the greater the deterioration of 

their skills and the loss of opportunities for promotion and training”899. Finally, 

SCHEUBEL points to the statistical discrimination of women in childbearing age 

when she states that “the employer faces a higher expected cost of investing in 

the human capital of a female employee in childbearing age, because there is a 

higher risk of absence”900. This could lead to less investment in the human 

capital of female employees in childbearing age, which in turn could affect their 

productivity.  

 

On the other hand, as affirmed by RUHM, “labour productivity will rise if parental 

leave increases firm-specific human capital by allowing individuals to return to 

their old jobs”901.  AKGUNDUZ and PLANTENGA explain that “the starting point 

is that in the absence of job guarantees, parents will drop out of the labour 

market for a longer period of time”902. Similarly, RAMÍREZ BUSTAMANTE, 

TRIBIN URIBE and VARGAS argue “that those with maternity leave have a 

higher probability of going back to work after enjoying the maternity leave 

period, which is beneficial for the firm as long as it can retain a person that 

already has specific knowledge about the firm”903. In addition, THÉVENON and 

SOLAZ consider that “employers may wish to invest in their qualified female 

employees if they expect them to resume work after leave, which increases 

labour productivity and women’s relative earnings”904. Finally, SCHÖNBERG 

and LUDSTECK905, along with AKGUNDUZ and PLANTENGA906, emphasize 

the importance of retaining match-specific search and eliminating future search 

costs. 

 

All things considered, the overall effect of child-related leaves on labour 

productivity is unclear, i.e. it can be negative or positive. If the effect on labour 

productivity is negative the labour demand curve will shift to the left (D1), 
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thereby decreasing women’s employment rates (L1) and wages (W1). 

Otherwise, the labour demand will shift to the right (D2), which will in turn 

increase women’s participation in the labour market (L2) and their earnings (W2) 

(figure 8).  

 

Figure 8: Shift in the labour demand curve due to the changes in labour productivity related to 

child-related leaves 

 

2.3.2. Expected effects on the labour supply curve 

 

Child-related leaves can also affect the labour supply curve. First of all, they 

could be an incentive to participate in the labour market for those women who 

could eventually be entitled to those leaves. If so, there will be an increase in 

women’s labour supply. Secondly, the immediate effect of child-related leaves is 

a reduction in the labour supply because leave-takers stop working during the 

periods of leave, at least economically speaking. Yet, these entitlements may 

also increase the labour supply if the absences from work would have been 

longer had child-related leaves not existed.  

2.3.2.1. Expectations about child-related leave entitlements  

 

The introduction or increase of leave entitlements related to children is expected 

to increase women’s incentives to participate in the labour market. RØNSEN 

and KITTERØD are of the opinion that child-related leaves increase women’s 

attachment to the labour market “by giving future mothers strong incentives to 
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be employed prior to birth in order to qualify for benefits”907. RUHM believes that 

“parental leave mandates are likely to shift the labour supply curve of the 

groups most probable to use it to the right (relative to those workers less likely 

to take leave)”908. By the same token, THÉVENON and SOLAZ explain that 

“because women are more likely than men to claim all their leave entitlements, 

their labour supply curve will rise slightly”909. Graphically (figure 9), the move of 

the labour supply curve to the right (S1) will bring about higher employment 

rates (L1) and lower wages (W1). 

 

Figure 9: Shift in the supply curve due to expectations about child-related leave entitlements 

 

2.3.2.2. Incidence of child-related leaves on the absences from work  

 

First of all, it has to be clarified that in purely economic terms the absences from 

work during the periods of child-related leaves are non-work periods. However, 

one should be aware that these absences are often considered as periods of 

work for employment statistics and sometimes also for legal purposes (for 

instance, accrual of labour and social security rights). 

 

Unlike the clear-cut effects of expectations about leave entitlements, the effects 

of absences from work due to child-related leaves are equivocal. On the face of 

it, it seems obvious that these interruptions of work reduce the women’s labour 
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supply. THÉVENON and SOLAZ affirm that “access to leave is what first 

encourages women to take short career breaks –these interruptions of 

employment not being always reported in employment statistics”910. However, 

the fundamental question here is whether the interruptions of work would be 

longer in the absence of child-related leaves. If the answer is negative, child-

related leaves would encourage longer absences from work and reduce 

women’s labour supply accordingly. If the answer is positive, child-related 

leaves would imply shorter interruptions and an increase in women’s labour 

supply. Put another way by ROSSIN-SLATER, RUHM and WALDFOGEL, it is 

not clear to what extent an increase in leave-taking “will come from the group 

who otherwise would have been employed and at work, or from those who 

otherwise would have not been employed”911. 

 

Economists are aware of the two-way effects on women’s labour supply. For 

instance, RUHM, after affirming that increased leave-taking could reduce work 

in the period immediately surrounding childbirth, explains KLERMAN and 

LEIBOITZ’s theory about a possible increase in the overall labour supply. “The 

reason is that some persons who would otherwise have terminated their jobs to 

take more leave than previously permitted, may now find it worthwhile to return 

to work sooner in order to remain with their old employers”912. Likewise, 

AKGUNDUZ and PLANTENGA consider that there could be either an adverse 

effect on supply –if mandated leave lengthens the time out of work and creates 

artificial interruptions− or a positive effect on supply –if women drop out of the 

labour market for a longer period of time in the absence of job guarantees913.  

 

All in all, if child-related leaves imply more absences from work the labour 

supply curve will shift to the left (S1), thereby decreasing women’s employment 

rates (L1) and increasing wages (W1). If not, the labour supply will shift to the 

right (S2), which will then increase women’s participation in the labour market 

(L2) and decrease their salaries (W2) (figure 9).  
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Figure 10: Shift in the supply curve due to the absences from work related to child-related 

leaves 

 

Whatever the effect of absences from work on women’s labour supply may be, 

the job guarantee of child-related leaves is expected to increase women’s 

continuity in the labour market after the leave. According to RØNSEN and 

KITTERØD, “paid maternity leave with job protection increases women’s 

attachment to the labor market […] by raising the likelihood of their return to 

work when the leave expires”914. Similarly, DE HENAU, MEULDERS and 

O’DORCHAI consider there is a “general consensus that well-organized 

maternity leave policies that offer high replacement income strengthen mother’s 

labor-market attachment in the short run”915. 

 

A summary of the economic theory on the expected effects of child-related 

leaves on women’s labour demand and supply curves can be found below: 

 Effect on the labour demand 

curve 

Effect on the labour supply 

curve 

Costs of leaves for the 

employer 
Shift of the curve to the left - 

Labour productivity Ambiguous effects - 

Expectation about leave 

entitlements 
- Shift of the curve to the right 

Absences from work - Ambiguous effects 

                                                           
914

 RØNSEN, M. and KITTERØD, R.H. (2015), page 60. 
915

 DE HENAU, J., MEULDERS, D. and O’DORCHAI, S. (2010), page 46. 
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2.3.3. RUHM’s equilibrium: a possible scenario 

 

RUHM, in his renowned article “The economic consequences of parental leave 

mandates: lessons from Europe”, before getting into his empirical analysis, 

made a guess about the possible overall consequences of chid-related leaves 

on women’s labour market outcomes916 (figure 11). He expects the labour 

supply curve to move to the right (S1) thanks to the higher expectations of 

women to participate in the labour market. Simultaneously, the demand curve 

moves to the left due to the costs of child-related leaves for the employer. 

However, as in Europe benefits are primarily paid by social security 

administrations, demand only will shift to the extent that non-wage costs 

increase (D1). As a result, according to RUHM, the shift in supply is likely to be 

larger than the shift in demand, implying that the employment of women will rise 

(L1) and their wages will fall (W1) in the new equilibrium (E1). Of course, he also 

recognises next the two-way effects of the other factors aforementioned, 

namely the absences from work and the changes in labour productivity 

associated with child-related leaves. 

 

Figure 11: RUHM’s equilibrium after child-related leaves 

 

  

                                                           
916

 RUHM, C.J. (1998), pages 289 and 290. See also AKGUNDUZ, Y.E. and PLANTENGA, J. (2013), pages 
847 and 848. 
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3. EMPIRICAL LITERATURE 
 

This third section will review some empirical studies which analysed the effects 

of child-related leaves on women’s labour market outcomes to see to what 

extent reality fits with the economic theory predictions. This section is divided 

into two sub-sections. The first one will group the international studies. The 

second sub-section will cover national studies. 

 

All the empirical studies have a review of previous findings, a section on data 

and methodology and a section about the results of the analysis. Although the 

focus of this section will be put on results, it is work making some general 

comments regarding methodology. First, as a general rule, the introduction or 

the reform of child-related leaves entitlements are used to try and reveal the 

causal effect they have on women’s labour market outcomes, by comparing the 

outcomes before and after the legislative change. Second, these outcomes are 

usually compared not only for the treatment group, the one under analysis, but 

also for one or several control groups. The treatment group is typically, 

depending on the methodology and the availability of data, either child-related 

leave takers or women of child-bearing age. The control group or control groups 

help isolate the effects of the legislative change, net of any individual 

characteristics. For instance, if the treatment group is women between 20 and 

45 years old a possible control group could be men between 20 and 45 or 

women between 45 and 65 with similar socio-economic characteristics (income, 

education, nationality…). By comparing the treatment and the control groups, it 

is possible to see whether the before-after differences in outcomes for the 

treatment group are indeed a consequence of the legislative change or the 

result of other non-observed factors917. 

3.1. International studies 

 

This sub-section will revise international studies. First, the studies that pay 

attention exclusively to child-related leaves will be presented. Next, the 

                                                           
917

 This could be the case for instance when the differences in outcomes before and after the legislative 
change are similar for the treatment and the control groups. 
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international studies which cover several institutional factors that may influence 

women in the labour market will be analysed. Besides child-related leaves, 

other public policies are also found, such as child-care facilities or part-time 

working arrangements. However, the emphasis will be put on results related to 

child-related leaves. 

3.1.1. Focused on the effects of child-related leaves  

 

There are three main international studies which focus on child-related leaves, 

two of them at European level and another one at the OECD918 level. All of 

them are of great interest because not only do they cover an important 

geographical area but also a large number of years, ranging from the 70’s of 

last century to the first decade of the 21st century.   

3.1.1.1 Ruhm919  

 

RUHM’s pioneering study investigates the labour market consequences 

(employment-to-population ratios and hourly wages) of rights to paid child-

related leave using data for 9 European countries920, over the 1969 trough 1993 

period.  

 

As regards employment-to-population ratios, this article shows that leave 

legislation raises the female employment-to-population ratio by between 3 and 4 

percent, with larger effects for women in their primer childbearing years921. 

However, this increase may be overestimated since European countries often 

count individuals on parental leave as "employed but absent from work" rather 

than "not employed". RUHM reckons that from one-quarter to a half of the 

increase is probably due to the number of women who are reclassified as 

"employed but absent from work" due to the availability of leave. Concerning 

hourly wages, brief leave entitlements (3 months) have little effect on women's 

                                                           
918

 Organisation for Economic Co-operation and Development. 
919

 RUHM, C.J. (1998). 
920

 Denmark (DK), Finland (FI), FR, Germany (DE), Greece (EL), IE, Italy (IT), Norway, and SE. According to 
the author, the 9 nations chosen had significant changes in their paid parental leave policies during the 
sample period. 
921

 25-34 year old women. 
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earnings, but lengthier leave is associated with substantial (2 to 3 percent) 

reductions in relative wages. 

 

In RUHM’s words, “to summarize, this study indicates that parental leave 

guarantees raise the employment of women but, at longer durations, may be 

paid for through the receipt of lower relative wages”922. 

3.1.1.2. Akgunduz and Plantenga923  

 

AKGUNDUZ and PLANTENGA’s study is a follow-up of RUHM’s article, which 

integrates more countries and a longer period of time. Specifically, they analyse 

the effects of the weighted duration of maternity and parental leaves924 on 

women’s labour market outcomes (employment rates, hours worked, wages 

and vertical occupational segregation925) in 16 European countries926 from 1970 

to 2010. 

 

The article finds positive effects on employment rates and hours worked 

(optimal amount around 30 weeks) and negative effects on wages of high-

skilled workers and vertical occupational segregation. Compared with RUHM’s 

previous estimations, the results suggest a slightly lower increase in 

employment accompanied by a larger decrease in high-skill wages, while the 

negative effect on low-skill wages becomes insignificant927. 

 

The authors apply their results to the EU legislation and argue that “the case for 

extending minimum parental or maternity leave is not strong from a purely 

labour market perspective. The current legislation of 14 weeks of paid maternity 

                                                           
922

 RUHM, C.J. (1998), page 315. 
923

 AKGUNDUZ, Y.E. and PLANTENGA, J. (2013). 
924

 The weighted (maternity and parental) leave is calculated as: (Maternity leave duration × Maternity 
leave benefits %) + (Parental leave duration × Weight %). As for parental leave, leave is weighted by 33% 
if the replacement level is between 0% and 33%, by 66% if the replacement rate is between 33% and 
67%, and by 100% if the replacement rate is above 67%. 
925

 Share of women in high-level occupations. 
926

 EU-15 [Austria (AT), BE, DK, FI, FR, DE, EL, IE, IT, Luxembourg, NL, PT, ES, SE, UK] and NO. 
927

 The authors interpret that the lack of impact on low-skill wages is due to three factors: first, their 
proximity to the minimum or starting wages, which would constrain how low wages can fall; second, in 
unskilled sectors the loss of human capital would be insignificant; and third, the limited cost of training 
and hiring of replacements for leave takers in low-skilled sectors. 
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leave and 12 weeks of supplementary parental leave928 seems to capture most 

of the positive effects for participation rates. Anything beyond the current 

minimum is likely to have minimal impact on participation while potentially 

decreasing wages and causing occupational segregation”929.   

3.1.1.3. Thévenon and Solaz930  

 

As the AKGUNDUZ and PLANTENGA’s study, the article by THÉVENON and 

SOLAZ builds on the framework proposed by RUHM. However, the 

geographical coverage is even larger as it incorporates non-European 

countries. In particular, this article analyses the effects on 25-54 year old 

women’s labour market outcomes (employment rates, average working hours 

and earnings of full-time employees) of paid child-related leaves in 30 OECD 

countries931 from 1970 to 2010. 

 

The article finds out that, overall, the provision of paid leave has a positive 

effect on the employment rates and average working hours of prime-age 

women. However, extending paid leave beyond 2 years has counterproductive 

effects on female employment rates and average working hours. As regards 

earnings, the provision and gradual lengthening of paid leave have contributed 

to a widening in the gender pay gap of full-time employees.  

 

Compared with RUHM’s findings, THÉVENON and SOLAZ’s study “confirms 

that the provision of a relatively short period of paid leave reduces the gender 

employment gap, but prolonged periods of leave have the opposite effect. By 

contrast, short and long periods of paid leave contribute to gender pay gaps, 

also of full-time employees”932. 

                                                           
928

 Before Directive 2010/18, the EU minimum period of parental leave was 3 months (Council Directive 
96/34/EC of 3 June 1996, on the framework agreement on parental leave concluded by UNICE, CEEP and 
the ETUC, OJ L 145, 19 June 1996, 4). 
929

 AKGUNDUZ, Y.E. and PLANTENGA, J. (2013), page 860. 
930

 THÉVENON, O. and SOLAZ, A. (2013). 
931

 Australia, AT, BE, Canada, Switzerland, Czech Republic (CZ), DE, DK, ES, FI, FR, UK, EL, Hungary (HU), 
Iceland, IT, Japan, IE, LU, Korea, NL, Mexico, New Zealand, NO, PT, Poland (PL), SE, Slovakia (SK), Turkey 
and the United States of America. 
932

 THÉVENON, O. and SOLAZ, A. (2013), page 40. 



308 
 

3.1.2. On the effects of institutional factors in general  

 

Four international studies that cover several institutional factors that may 

influence women in the labour market are going to be reviewed. All of them 

cover a certain number of European countries and a certain number of years, 

ranging from the 80’s until the 2000’s. The order of appearance will follow the 

temporal coverage of analysis, from the oldest periods to the newest ones.  

3.1.2.1 Genre, Gómez Salvador and Lamo933  

 

GENRE, GÓMEZ SALVADOR and LAMO analyse the factors (individual 

preferences934 or labour market institutions935) that influence the evolution of 

female participation rates in the labour market in 12 of the EU-15936, from 1980 

to 2000, for three different groups: 15-24, 25-54 and 55-64 years old.  

 

The article discards any doubt on the influence of institutions on women’s 

labour market participation in Europe. Institutional features such as child-related 

leave, the availability of childcare and the possibility to work part-time play an 

essential role on the arbitrage faced by prime-age women between leisure, 

market work and having a family, by enabling women to reconcile motherhood 

with professional life. With regard in particular to child-related leaves, this 

institution favours participation of prime-age women (25-54) if the leave is not 

too long −the effect becomes negative after 8 to 9 months.  

 

The participation rate of prime-age women is very important because it affects 

the participation behaviour of women aged 55-64. If the latter did not participate 

at an earlier age, they are not likely to participate at an older age. 

  

                                                           
933

 GENRE, V., GÓMEZ SALVADOR, R. and LAMO, A. (2010). 
934

 Fertility and education enrolment. 
935

 Among them, child-related leave, childcare services and part-time work. 
936

 BE, DK, FI, FR, DE, IE, IT, NL, PT, ES, SE and the UK. 
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3.1.2.2 Del Boca, Pasqua and Pronzato937  

 

DEL BOCA, PASQUA and PRONZATO measure the impact of social and 

labour market policies938 on participation939 and fertility decisions940 at the 

household level in 7 European countries941, which represent four family policy 

clusters942. The authors focus on households with women aged between 21 and 

45, married or living with a partner. Data comes from the 1999 wave of the 

European Community Household Panel. 

 

According to the findings, the labour market policy measures are each 

significant for labour market participation. The availability of childcare 

significantly increases the probability of working. As for child-related leave, the 

length of the leave is positively related to participation initially, and then starts to 

decline943. While legal entitlement to leave makes it easier for a woman to keep 

a formal attachment to her previous job, supporting employment, prolonged 

leave has the opposite effect, implying increasing difficulties in re-entering the 

labour market after childbearing. 

3.1.2.3 De Henau, Meulders and O’Dorchai944  

 

DE HENAU, MEULDERS and O’DORCHAI analyse the effect of various public 

policies designed to help out dual-earner couples with children945 on the full-

time equivalent (FTE) employment rates of mothers (children aged 0-14), in 

comparison to non-mothers (no children under 15). For both groups, the article 

focuses on women aged 25-44 living with their partners. The scope of the study 

is the 15 countries that were members of the EU prior to May 2004 (EU-15) 

                                                           
937

 DEL BOCA, D., PASQUA, S. and PRONZATO, C. (2009). 
938

 Availability of part-time jobs, family allowances, childcare availability (for children aged 0-2) and 
length of child-related leave. 
939

 Whether the woman is working at the time of the interview. 
940

 Whether the woman had a child during the year of the interview. 
941

 FR, BE, IT, ES, DK, NL and the UK. 
942

 The 7 countries represent each of the types identified by Gauthier: FR and BE represent the pro-
natalist group; IT and ES are considered pro-traditional countries; DK and NL are classified as pro-
egalitarian; and the UK is considered a non-interventionist country. 
943

 The article does not specify the moment from which the length of the leave is negatively related to 
participation. 
944

 DE HENAU, J., MEULDERS, D. and O’DORCHAI, S. (2010). 
945

 Childcare provision, child-related leave, and tax-cash benefits. 
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around 2003. Data comes from the 2001 wave of the European Community 

Household Panel. 

 

The article shows that when it comes to securing equal labour-market access 

and conditions for mothers of young children and non-mothers, public childcare 

provision has the strongest impact. Parental leave provision and cash support, 

on the other hand, tend to enlarge the motherhood-induced employment gap. 

As a result, the authors think that the main emphasis should be on elaborating 

sufficient, affordable, accessible, and high-quality public childcare provision. In 

their view “countries should understand that as long as parental leave remains 

gender biased (because parts of the leave are transferable and/or replacement 

rates are low), and so few fathers take their part of the leave, mothers will find it 

very difficult not only to stay in the labour market but also to pursue a promising 

and attractive career”946. 

3.1.2.4 Erhel and Guergoat-Larivière947  

 

ERHEL and GUERGOAT-LARIVIÈRE study the effects of individual factors948 

and institutional factors949 in 2007 female employment rates of 22 EU Member 

States950 plus Norway and Iceland. The article distinguishes between the effects 

on all women and the effects on mothers of young children (under 3 years old). 

 

For all women, the results show that formal childcare (childminder care or public 

childcare) and part-time work have a positive influence on women’s 

employment probability. Conversely, informal childcare might on the whole 

lower women’s employment probabilities. Child-related leave does not seem to 

have any effect on the individual employment status of women as a whole. 

 

Concerning mothers of young children (under 3 years old), public childcare and 

part-time work have a positive effect on their labour market participation, while 

child-related leave has a negative effect. Finally, childminder care and informal 

                                                           
946

 DE HENAU, J., MEULDERS, D. and O’DORCHAI, S. (2010), page 65. 
947

 ERHEL, C. and GUERGOAT-LARIVIÈRE, M. (2013). 
948

 For instance, education, spouse income and number of children. 
949

 Childcare for very young children, child-related leave and working time regimes. 
950

 AT, BE, CZ, DE, DK, Estonia, ES, FI, FR, EL, HU, IE, IT, Lithuania, LU, Latvia, NL, PL, PT, SE, SK and the UK. 
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childcare were found to have no significant effect on mothers’ likelihood of 

employment951.  

 

A summary of the effects of child-related leaves described in international 

studies can be found below: 

 

Author/s 
Effects on labour market 

participation 
Effects on earnings 

Ruhm Positive Negative 

Akgunduz and Plantenga Positive until 30 weeks Negative 

Thévenon and Solaz Positive until 2 years Negative 

Genre, Gómez Salvador 

and Lamo 
Positive until 8-9 months - 

Del Boca, Pasqua and 

Pronzato 
Positive initially - 

De Henau, Meulders and 

O’Dorchai  
Negative - 

Erhel and Guergoat-

Larivière 
Negative - 

 

3.2. National studies 

 

Economists have paid great attention to national studies. Next, some of these 

studies will be revised. The order of appearance will follow two criteria.  Firstly, 

the countries will be presented alphabetically. The analysis per country will 

include studies which pay attention exclusively to child-related leaves and also 

those which cover several institutional factors that may influence women in the 

labour market, though in the latter case the emphasis will be put on results 

related to child-related leaves. Secondly, within each country, the criterion will 

be temporal coverage of analysis, from the oldest periods to the newest ones. 

  

                                                           
951

 This might be because in most countries these childcare types are more often used for older children 
as complements to preschool, and not as full-time childcare for younger children, the choice for mothers 
of children under 3 being mainly between leave (or inactivity) and public childcare. 
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3.2.1. Austria  

 

 

JACOBI, WAGNER and FRÜHWIRTH-SCHNATTER investigate the effect of 

long child-related leave (more than 18 months) versus short child-related leave 

(up to 18 months) on a mother’s earnings after her return to the labour market. 

To do so, they use the Austrian reform of July 2000, which increased the length 

of parental benefits from 18 months to 30 months. They focus on mothers who 

gave birth between July 1998 and June 2002953 and who returned from 2000 

until the year 2008 and for whom they have at least 4 consecutive panel 

observations. 

 

The authors find substantial but decreasing negative earnings effects from long 

leave on a mother’s earnings over the first 5 years after her return, with the 

estimated earnings penalties ranging from around 15% in the first period to 2% 

in the 5th period. They also observe that mothers with a long leave start out with 

considerably lower potential earnings than mothers with a short leave in the first 

period of their return to the labour market, with the gap steadily narrowing over 

time. Thus, the article suggests that long leave mothers eventually catch up with 

those who took a short leave. 

3.2.2. France  

 

 

LEQUIEN exploits the French 1994 reform of the childcare allowance to identify 

the causal effect of career break duration on women’s wages. It has to be noted 

that, although the childcare allowance is theoretically available to fathers and 

mothers, almost all recipients are women. Created in 1985 for parents of three 

or more children, the childcare allowance was extended to parents of two 

children in July 1994. After the reform, returns to employment are less frequent 

                                                           
952

 JACOBI, L., WAGNER, H. and FRÜHWIRTH-SCHNATTER, S. (2014). 
953

 Within a 4 years period around the change in the parental leave policy in July 2000. 
954 LEQUIEN, L. (2012). 
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in the first 3 years after the birth, which is the maximum period one can benefit 

from the allowance. 

 

According to the results, wages seem to depend negatively on career break 

duration: each year of interruption reduces the daily wage by about 10% for 

women who have been affected by the 1994 reform. The variation in the 

number of annual hours worked could partly explain the observed decrease in 

wages. This wage loss does not appear to be temporary, since it did not fade 10 

years after the birth. 

 

 

JOSEPH et al study the effects for first mothers on the labour market of the 

introduction in 2004 of parental leave benefits (to be taken full-time or part-time) 

during 6 months for the first child –parental leave in France is up to 3 years, but 

before the reform there were no benefits at all for the first child.  

 

The article finds out that there are incentives for first mothers to return to work 

after the leave956. This positive effect of the reform on women's employment is 

rather small but concerns both low and highly-educated women. However, it is 

stronger for less educated women. On the negative side, the reform has a quite 

large impact on earnings trajectories after the first birth. This negative impact of 

the short parental leave on wages only concerns medium and highly educated 

women. It might be the consequence of decisions to work part-time for medium 

and highly educated after the period of the paid parental leave. 

 

The article also analyses the effects of full-time parental leave and part-time 

parental leave independently. As regards the full-time format, almost no 

differences either in the employment trajectory or in the earnings profile after 

the birth are observed. Concerning part-time parental leave, there are positive 

                                                           
955

 JOSEPH, O. et al (2013). 
956

 The recipients of parental benefits are more likely to be employed 12 months and 18 months after 
childbirth than those who would have been able to take the parental leave if the reform had been 
available sooner. They are also less likely to stay out of the labour force, even 24 months after 
childbirth. 
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effects on labour market participation, above all for low-educated women, and 

negative effects on earnings only for medium and highly educated women for 

two years after the child’s birth. The main reason for these lower earnings could 

be attributed to part-time work that continues after the period of the benefit. 

3.2.3. Germany  

 

 

EJRNÆS and KUNZE analyse the effects of German child-related leaves 

related to first births for mothers well established in the labour market958 over 

the period 1975-2001, during which such leaves were extended from 6 months 

to 3 years.  

 

The results show that the expansion of leave decreases the probability of 

returning to full-time employment and leads to a significant wage decline –on 

return to full-time work after their first childbirth, mothers’ wages drop by 3-5.7 

per cent per year of leave.  

 

The article also observed negative selection, which means that mothers who 

suffer relatively large wage losses in connection with childbirth are more likely to 

return to full-time employment after giving birth959. According to the authors, 

negative selection implies a tendency to overestimate the mean loss from 

childbirth if this aspect is ignored. This is important if employers form their 

expectations about the productivity losses of mothers on the basis of their 

observations (the performance of women who actually returned). Employers 

then overestimate the losses, and this means that if an average mother decides 

to return, she would actually be paid too low a wage because of statistical 

discrimination. In other words, “firms might have excessively low expectations 

about the mean productivity of all mothers”960. 

                                                           
957

 EJRNÆS, M. and KUNZE, A. (2013). 
958

 Highly attached mothers are defined as those who have never worked part-time before birth and 
who have worked for at least one year full-time until giving birth. 
959

 This is plausible if, for example, highly productive women also have highly productive partners, and 
hence the marginal utility of income is lower. 
960

 EJRNÆS, M. and KUNZE, A. (2013), page 875. 
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SCHÖNBERG and LUDSTECK investigate the impact on women’s labour 

market outcomes after childbirth of five major expansions in child-related leave 

coverage in Germany, by comparing outcomes of mothers who gave birth 

shortly before or shortly after a change (3 months). The article focuses on West 

German women who signed up for leave between 1976 and 1994 and were 

between 16 and 45 years of age. 

 

The article indicates that each expansion in leave coverage reduced mothers’ 

post-birth employment rates in the short run. With regard to the long-run effects, 

four out of the five expansions in leave coverage had almost no impact on 

mothers’ employment rates and labour market income 3-6 years after childbirth. 

A common feature of these reforms is that the job protection period is as long 

as or exceeds the benefit period. In contrast, the other reform −which extended 

the benefit period beyond the job protection period− somewhat worsened 

mothers’ position in the labour market. The reform discouraged up to 4% of 

mothers from returning to work by their child’s sixth birthday and lowered their 

labour market income 6 years after childbirth by roughly 8%. The authors 

conclude that “these findings point to the importance of the job guarantee in 

avoiding long-lasting negative effects of expansions in leave coverage on 

mothers’ post-birth careers”962. 

 

 

The article by SCHEUBEL analyses the effects of child-related leaves on the 

labour outcomes of women in childbearing age (18-40) without children 

between 1986 and 2000, focusing on women without university education964 

                                                           
961

 SCHÖNBERG, U. and LUDSTECK, J. (2014). 
962

 SCHÖNBERG, U. and LUDSTECK, J. (2014), page 472. 
963

 SCHEUBEL, B. (2014). 
964

 The main analysis is restricted to individuals without university education because the effect of leave 
legislation on a mother's labour supply behaviour is not exclusively tied to the mere entitlement to job 
protection. The incentives to actually go on leave for an extended period of time are also strongly 
affected by the replacement income a mother receives during that period. However, after 6 months of 
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who are out of the labour force prior to the period of interest965. The German 

example is used as a quasi-natural experiment because the job-protected leave 

period was extended several times, from 6 to 36 months. 

 

The results show that a doubling of the job-protected leave period from 6 

months to 12 months between 1986 and 1988 led to an approximately 6% lower 

probability for women in childbearing age to be hired. Conversely, no negative 

effect on the probability of being hired was observed for the next major change, 

a tripling of the job-protected leave period to 36 months between 1988 and 

1992. However, there is some evidence for intensified job search among 

women in childbearing age in the early 1990s. Concerning wages, the results 

indicate decreased wages for the newly hired of both the 1980s and the 1990s 

reform package.  

 

The article concludes that every woman in childbearing age is adversely 

affected by more generous leave legislation, irrespective of whether she will 

eventually have a child or not. A longer (protected) leave period imposes costs 

on the employer which leads to a change in labour demand for those 

employees who are potentially affected by the longer (protected) leave period. 

“As the employer cannot know which female employee becomes pregnant and 

when, a risk premium has to be borne by all female employees”966. 

 

 

ARNTZ, DLUGOSZ and WILKE examine how a woman’s return decision after 

first birth is related to various factors such as leave policies and child care 

                                                                                                                                                                          
leave, the replacement income is only paid if the household's income is below a certain threshold. It is 
therefore useful to restrict the sample for the analysis to those women who would potentially be 
entitled to the full payment of maternity benefits as it can be assumed that employers would find it 
more likely that women with lower salaries would have a higher propensity to take (longer) leave. 
Evidence shows that indeed except for women with higher education German women took the full leave 
period of 3 years. 
965

 Since job protection laws are comparatively rigid in DE, it seems straightforward to assume that 
employers can only adjust their hiring behaviour for new hires. Therefore, the sample is further 
restricted to persons out of the labour force prior to the period of interest. This includes the 
unemployed but also those previously in education. 
966

 SCHEUBEL, B. (2014), page 21. 
967 ARNTZ, M., DLUGOSZ, S., and WILKE, R.A. (2014). 
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availability968. The sample is females aged 18-45 who give birth to their first 

child in the period 1985-2005 and who were full-time employed in DE at the 

time of conception.  

 

As explained in the article, in DE there is a mother protection period of 2 months 

after birth during which the mother may not return to work, but receives full 

salary in the meantime. Afterwards, a mother is entitled to a parental leave 

during which she may not be laid off by her pre-birth employer. This legally 

guaranteed job protection period has been extended stepwise from 8 months in 

1979 to 36 months since 1993. In addition to this job protection period, women 

may receive a means-tested benefit after the mother protection period. The 

entitlement period for this benefit has been prolonged stepwise from 4 to 22 

months between 1979 and 1993. 

 

The article reveals that a better availability of childcare clearly increases the 

employment rate of mothers and reduces the share of women who register 

unemployed or have their second child out of inactivity. In the authors’ view, this 

is a desirable result both from a policy as well as individual perspective as 

childcare seems to preserve women's labour force attachment and, hence, 

likely also future career prospects. 

 

Contrariwise, an extensive job protection period seems to be no good news 

from the perspective of the previous employer who wants to preserve firm-

specific knowledge. At least in case of extensive job protection of 36 months, 

the share of women returning to the previous workplace tends to decline while 

the share entering a new job tends to increase with the length of job protection. 

Moreover, a generous job protection strongly increases the share of women 

who deliver their second child out of inactivity within three years after the first 

birth. Note, however, that at least for a job protection of up to 18 months, there 

is no parallel decline in the probability of returning to employment. 

 

                                                           
968

 Other factors are women’s productivity, the pre-delivery job match quality, the characteristics of the 
previous employer and labour market conditions. 



318 
 

Moreover, the article finds marked evidence for mass transitions to employment 

and unemployment taking place at the time the mother loses some form of 

entitlement (when job protection ends and/or maximum entitlements to 

maternity benefits expire). In other words, these transitions respond to the 

design of leave legislation.  

 

 

BERGEMANN and RIPHAHN studied the 2007 reform of parental leave in DE. 

The reform involved a move from a means-tested system that paid a maximum 

of 300 euro for up to 2 years to a benefit system that replace two-thirds of pre-

birth earnings for at most 1 year (job protection for 3 years remains unchanged). 

 

According to this article, the reform succeeded in speeding up mother’s return 

to work970. In the authors’ view, the shortened employment interruption should 

yield beneficial long-term effects: human capital depreciates less and the wage 

penalties suffered by mothers who used to drop out of the labour force for 

extended periods after child birth should decline. 

 

 

Finally, KLUVE and TAMM also examined the 2007 reform. One of the 

objectives of this reform was increasing incentives to re-enter the labour force 

once the benefit expires (12 months after childbirth). The authors estimate the 

effect of the 2007 reform on maternal labour market entry, by comparing the 

outcomes of parents with children born during the last months of 2006 (October 

and November) –the control group– with outcomes of parents with children born 

during the first months of 2007 (February and March)972 –the treatment group. 

                                                           
969

 BERGEMANN, A. and RIPHAHN, R.T. (2011). 
970 The reform increased the average rate of a fast return to the labour force substantially by about 14 

percentage points. 
971

 KLUVE, J. and TAMM, M. (2013). 
972

 The reform entered into force on 1 January 2007. Taking into account some evidence that points out 
to the fact that a considerable share of mothers may actually delay deliveries, and the authors’ interest 
in unbiased reform effects, the article leaves out those parents giving birth very shortly before and very 
shortly after 1 January 2017 (December 2006 and January 2007). 
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The article shows that the strong incentive created by the reform to stay home 

during the first 12 months postpartum indeed results in a significantly lower 

employment rate of mothers in the treatment group at 10 months after birth of 

the child. Second, mothers are more likely to re-enter the labour force or take 

up work 1.5 years after birth of the child. Third, at around 2 years after birth the 

difference between treatment and control group becomes insignificant.  

 

KLUVE and TAMM conclude that under the new regulation mothers are indeed 

more likely to take care of the child during the first year after giving birth, while 

at the same time also being more likely to return to work in the second year. In 

other words, the 2007 reform does seem to have an impact on the timing of re-

entry into the labour market, but has very little or no impact on (planned973) 

long-run participation rates of women974. 

3.2.4. Sweden  

 

 

EVERTSSON and DUVANDER analyse the consequences of shorter versus 

longer leaves after childbirth on women’s careers to see whether they went 

through and increase in occupational prestige or an upward occupational 

move976 once back on the job again. The article focuses on mothers who gave 

birth to a child in the period from 1974 until 2000. 

 

The results of this study show a negative effect of leave length: women who 

take a leave of more than 15 months have greater difficulties advancing to a 

higher prestige job than do those staying out for a shorter time. As the most 

plausible cause977, EVERTSSON and DUVANDER point to a ‘signalling effect’ 

                                                           
973

 Data comes from a survey conducted in May 2008 and part of the results is based on plans. 
974

 At around 2 years after birth the difference between treatment and control group becomes 
insignificant. 
975

 EVERTSSON, M. and DUVANDER, A. (2011). 
976

 We use a change of +10 per cent as the definition of an increase in occupational prestige or an 
upward occupational move. 
977

 Other possible causes are human capital deterioration and a temporary change in work commitment 
among recent mothers. 
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since on average women took 15.6 months of leave. “Considering that a leave 

of 15 months is comparatively long, even in Sweden, staying out of the labour 

market for a longer time than this most likely signals a lower work ambition to 

the employer, and this affects the woman’s future career prospects”978. 

 

 

EKBERG, ERIKSSON, and FRIEBEL evaluate the introduction of an incentive 

system for fathers in SE, the 1995 ‘daddy month’ reform. This reform reserved 1 

month of the parental leave to the father and aimed at increasing male 

responsibility for child care and household activities, in order to improve female 

labour market outcomes. The leave granted for the care of sick children up to 

the age of twelve is used to measure potential long-term effects of an increase 

in father's parental leave in terms of shared responsibility980. The entire 

population of children born in a span of up to 3 months around the reform date 

(1 January 1995) and their parents are followed over a span of 8 years.  

 

The results show that short-term incentives do indeed work: men take much 

more parental leave after the reform. However, there is no evidence that fathers 

after the reform increase the proportion of the leave taken in order to care of 

sick children. Moreover, they found no evidence for substantial labour market 

effects of the reform for mothers and fathers981. The authors conclude that 

“governments can succeed in providing incentives to fathers to take more 

parental leave, but behavioural changes are much harder to induce”982.  

  

                                                           
978

 EVERTSSON, M. and DUVANDER, A. (2011), page 445. 
979

 EKBERG, J., ERIKSSON, R. and FRIEBEL, G. (2013). 
980

 The benefit is based on current earnings and the replacement rates vary between 75% and 80% for 
the period studied. Parents can benefit from this system up to 60 days a year per child. 
981 Small positive long-term effects on female earnings and a slight decrease of employment rates are 

not substantial, and they are not robust. 
982

 EKBERG, J., ERIKSSON, R. and FRIEBEL, G. (2013), page 142 
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3.2.5. United Kingdom  

 

 

FAGAN and NORMAN’s paper explore the post-birth (until the child is 3 years 

old) employment transitions for a cohort of mothers who had pregnancy in 

2001-2002 in the UK.  

 

The results show that the initial employment transition following childbirth 

affects the subsequent employment profile up to when the child is aged 3. 

Employment during pregnancy and resuming with the same employer 9 months 

after childbirth is the transition most conductive to the mother remaining in 

continuous employment up to when the child is aged 3. Put another way, 

returning to employment 9 months after childbirth is a pivotal factor supporting a 

continuous employment profile for at least the next two and a quarter years. 

 

The study also indicates that mothers are less likely to be employed when their 

child is 3 years old, and if employed, they are less likely to work full-time, if their 

current or most recent job was not managerial or professional. The authors 

explain this occupational cleavage this way: the higher earnings the more 

incentives for pursuing a continuous employment profile, and the purchase of 

childcare is less prohibitive984. 

 
A summary of the effects of child-related leaves described in national studies 

can be found below: 

  

                                                           
983

 FAGAN, C. and NORMAN, H. (2012). 
984

 Conversely, mothers in the lower occupational classes are less likely to remain in employment 9 
months after childbirth and if they do so they are more likely to work shorter, part-time hours facilitated 
by informal childcare arrangements. 
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Country Author/s 
Effects on labour 

market participation 
Effects on earnings 

Austria 
Jacobi, Wagner and 

Frühwirth-Schnatter 
- Negative 

France Lequien - Negative 

France Joseph et al Positive Negative 

Germany Ejrnæs and Kunze Negative Negative 

Germany 
Schönberg and 

Ludsteck 
Negative Negative 

Germany Scheubel Negative Negative 

Germany 
Arntz, Dlugosz and 

Wilke 
Negative - 

Germany 
Bergemann and 

Riphahn 
Positive - 

Germany Kluve and Tamm Positive - 

Sweden 
Evertsson and 

Duvander 
- Negative 

Sweden 

Ekberg, Eriksson, and 

Friebel (on father’s 

quota) 

Insignificant  Insignificant 

United Kingdom Fagan and Norman - - 
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4. SUMMARY AND CONCLUSIONS OF PART III 
 

Economic literature gives a comprehensive understanding in the way child-

related leaves, which are mainly taken by women, affect their situation in the 

labour market. Both the economic theory and the empirical literature show that 

the effects of interruptions of work related to children on women’s labour market 

outcomes are different for employment participation and salaries.  

 

In terms of employment rates, empirical studies consulted reveal the positive 

effect for women of relatively short leaves. This is shown by most international 

studies985 and by the national studies which analysed reforms that incentivised 

a reduced period of leave986. The protection against dismissal guarantees the 

return to work and increases job continuity of women taking the leave. 

Moreover, continuity after a short period of leave allows the retention of firm-

specific human capital, which in turn may increase the labour productivity and 

employability of women, especially for women in their childbearing years. 

Thanks to this expectation, employers may feel more inclined to hire women.  

 

Conversely, some economic literature shows that when leaves are too long the 

effects become negative, therefore reducing women’s participation in the labour 

market. The turning point varies according to the different studies, ranging from 

30 weeks987 to 8-9 months988 to 2 years989. Long interruptions of work may 

decrease the likelihood of returning to the labour market for those women 

making use of the leaves, who may have a second child and remain on leave or 

simply drop out of the labour market altogether. At the same time, long 

entitlements may negatively affect every woman, mainly those in childbearing 

age, since employers may be reluctant to hire them, as they are ex-ante more 

likely than men to leave the company and less productive than men due to the 

potential deterioration of skills brought by long absences from work. 

                                                           
985

 AKGUNDUZ, Y.E. and PLANTENGA, J. (2013); THÉVENON, O. and SOLAZ, A. (2013); GENRE, V., GÓMEZ 
SALVADOR, R. and LAMO, A. (2010); and DEL BOCA, D., PASQUA, S. and PRONZATO, C. (2009). 
986

 JOSEPH, O. et al (2013); BERGEMANN, A. and RIPHAHN, R.T. (2011); and KLUVE, J. and TAMM, M. 
(2013). 
987

 AKGUNDUZ, Y.E. and PLANTENGA, J. (2013). 
988

 GENRE, V., GÓMEZ SALVADOR, R. and LAMO, A. (2010). 
989

 THÉVENON, O. and SOLAZ, A. (2013). 
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Concerning wages, according to the economic literature consulted, child-related 

leaves have negative consequences on women’s earnings, including both long 

and short periods of leave. Whereas the wage penalty is minor for short periods 

of leave, it increases notably with the length of the leave and affects more high-

skilled workers than low-skilled workers, since the depreciation of general and 

firm-specific human capital is larger. This penalty may be connected to different 

causes. In some cases, women who return to work may decide to work fewer 

working hours or to move to lower-paid positions which allow them a better 

work-life balance. Sometimes, employers may offer fewer promotion 

opportunities to women already working or hire women at a lower wage, 

particularly if they are in childbearing age, because they are more likely than 

men to interrupt their careers due to motherhood, which may imply a lower 

productivity. 

 

Given the findings of the economic literature review, is it possible to ascertain 

what effects the EU Directives on maternity leave have for women in the labour 

market? It is important to note that the minimum period of 14 weeks provided for 

in the PrWD and the SED 2010 is relatively short. If the EU minimum period of 

maternity leave is taken in isolation, following the abovementioned findings, 

maternity leave would favour women’s labour market participation but would be 

detrimental for women in terms of earnings. Indeed, in principle, a leave of 14 

weeks would increase women’s employment rates but would reduce women's 

wages. 

 

However, maternity leave cannot be seen in isolation, but should be considered 

in connection with other child-related leaves, including paternity, adoption and 

parental leave. At EU level, there are minimum standards only for maternity 

leave and parental leave. These two leaves may be sending a wrong signal to 

employers which can worsen women’s situation in the labour market.  

 

First of all, maternity leave is a right of delivering mothers with a minimum 

period of 14 weeks. This is a right of delivering mothers even if in many 

instances a substantial part of the leave may be devoted only to the care of the 
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new-born. At the same time, there is no parallel right to paternity leave for the 

father or the non-delivering mother. Moreover, as no maximum period is set in 

the EU Directives on maternity leave, the delivering mother may end up with a 

maternity leave much longer than 14 weeks (for instance 42 weeks in IE and 52 

weeks in the UK for employees). This legislation puts the burden of the care of 

the new-born on delivering mothers. 

 

Secondly, Directive 2010/18 establishes a right to parental leave of 4 months for 

both working mothers and fathers, but it does not encourage an equal take-up 

by women and men because only 1 month is non-transferable (3 months can be 

transferred to the other parent) and the payment of the leave is left to the 

discretion of Member States. Following BECKER’s theory of the allocation of 

time, the second earner (usually the mother) is more likely than the first earner 

(normally the father) to take parental leave (including the transferable leave 

from the other parent) so that the economic loss for the family is minimised. As 

a result, women are more likely than men to take parental leave, including the 

transferable part from the father (up to 3 months990). Likewise, THÉVENON and 

SOLAZ explain the key economic rationale which explains why women keep on 

being the main takers of leave entitlements: “as leave payments do not fully 

replace the leave-taker’s wage, and since women often earn less than their 

partners, they are still more likely than men to take up all, or most, of the leave 

entitlement”991. Besides, as no maximum period is set in Directive 2010/18, 

women may end up with a parental leave even longer (for instance 16 months 

in BE992, 2 years and 3 months in PT993 and 3 years in ES994). 

 

In sum, the EU system of child-related leaves, with maternity leave and no 

paternity leave in the case of the birth of a child, and with an unequal take-up of 

                                                           
990

 If the national period of parental leave is 4 months. 
991

 THÉVENON, O. and SOLAZ, A. (2013), page 16. 
992

 4 months of parental leave until the child is 12 years old (congé parental / ouderschapsverlof) plus 12 
months of time credit system for a child younger than 8 (crédit-temps / tijdskrediet). 
993

 3 months of additional parental leave until the child is 6 years old (licença parental complementar) 
and 2 years of the family entitlement “leave to take care of a child” (licença para assistência a filho)]. 
994

 The 3 years following the birth or adoption of a child (excedencia por cuidado de hijos). 
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parental leave, is facilitating995 that the burden of childcare falls on women, thus 

helping to perpetuate the traditional distribution of roles between men and 

women with regard to care and work. The fact that women have to face most 

responsibilities related to childrearing appears to make it more difficult for them 

to compete on an equal footing with men in the labour market, thereby creating 

inequalities at work. 

 

The pitfalls of the EU system of child-related leaves have recently been 

acknowledged by the European Commission in its proposal for a Directive on 

work-life balance996. Recital 8 of this proposal clearly states that the current 

Union legal framework provides limited incentives for men to assume an equal 

share of caring responsibilities. Lack of paid paternity and parental leave in 

many Member States contributes to the low take-up of such leave by fathers. 

The imbalance in the design of work-life balance policies between women and 

men reinforces gender differences between work and care. The objective of this 

proposal is addressing women's under-representation in employment997 by 

correcting the unbalanced distribution of caring responsibilities between men 

and women. To do so, it creates a right to paternity leave for fathers of 2 weeks 

paid at sick pay level (the same level as for maternity leave). In addition, it 

increases the non-transferable period of parental leave from 1 to 4 months and 

introduces a minimum level of payment at sick pay level in order to encourage 

fathers to take up parental leave. 

 

The Commission’s Communication called “EU Action Plan 2017-2019. Tackling 

the gender pay gap”998 also refers to the inadequate work-life balance system in 

                                                           
995

 Economic and cultural reasons also play a role. As just explained, given that in general the benefits do 
not cover the whole income, the second earners in the family (mostly women) are more likely to take 
leave in order to minimise the economic loss of the family [THÉVENON, O. and SOLAZ, A. (2013), page 
16]. Cultural patterns also explain the current situation, as in many countries women continue to be 
expected to fulfil the traditional role of child carers. 
996

 Proposal for a Directive of the European Parliament and of the Council on work-life balance for 
parents and workers and repealing Council Directive 2010/18/UE, Brussels, 26.04.2017, COM(2017) 253 
final. 
997

 In 2015, the employment rate of women (age 20-64) reached 64.3%, compared to 75.9% of men 
(page 1 of the explanatory memorandum). 
998

 Communication from the Commission to the European Parliament, the Council and the European 
Economic and Social Committee on “EU Action Plan 2017-2019. Tackling the gender pay gap”, Brussels, 
20.11.2017, COM(2017) 678 final. 
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place. This Communication indicates that stereotypes persist about whether 

men and women should be on the labour market or at home and that such 

stereotypes are fuelled by inadequate work-life balances policies999. According 

to the Commission, these stereotypes are one of the root causes of the gender 

pay gap, which can be reduced by well-designed work-life balance policies. 

Investing in formal care facilities and in adequate family related leaves for both 

women and men contributes to reducing the gender pay gap, as it leads to 

fewer career interruptions and less discontinuous employment for women1000. 

 

In conclusion, it could be argued that the EU Directives on maternity leave, 

along with the lack of parallel paternity leave and a gendered use of parental 

leave, is helping perpetuate the traditional distribution of roles between men and 

women with regard to the care of children. Women are more likely than men to 

take leave and they are the ones who actually more often interrupt their work to 

look after kids. According to the economic literature consulted, this has an 

impact on their employment opportunities and careers. A short maternity leave, 

albeit beneficial in terms of labour market participation, has already a negative 

impact on women’s earnings. Moreover, the combined effect of maternity and 

parental leave could lead to prolonged absences from the labour market and to 

detrimental effects for women both in terms of employment rates and wages.  

  

                                                           
999

 Page 1. 
1000

 Page 1. 
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PART IV. MATERNITY LEAVE AND DISCRIMINATION AGAINST 

NON-DELIVERING PARENTS1001 

1. INTRODUCTION 
 

In part II of this PhD, it was concluded that the SSRA adopted by the EU 

Directives on maternity leave is not consistent enough, because there is no full 

agreement or logical coherence among the different elements or parts of 

maternity leave.  

 

It was also pointed out that the lack of consistency of the SSRA followed by the 

EU Directives on maternity leave could perpetuate the traditional distribution of 

roles between men and women in relation to work and childcare. In turn, the 

perpetuation of such roles may have negative consequences both for women 

and for men. First, it can have detrimental effects for women in the labour 

market. Second, there may be problems of discrimination against fathers (and 

non-delivering parents in general) with regard to the care period of maternity 

leave.  

 

The first problem pointed out was tackled in part III of this PhD. The objective of 

part IV is to give an answer to the second problem mentioned above, which is 

connected with the fifth research sub-question: to what extent are the EU 

Directives on maternity leave compatible with the principle of equal treatment 

between the delivering mother and the non-delivering parent? To do so, this 

part is divided into five sections, including this first introductory section. In the 

second and third sections the current case law about child-related leaves and 

discrimination against non-delivering parents will be studied, both the case law 

of the CJEU and that of the ECtHR. The fourth section will reflect on whether 

the maternity leave regulated by the EU Directives on maternity leave could 

eventually be considered discriminatory against fathers by the CJEU. Finally, 

the fifth section will present the summary of the previous sections and some 

conclusions. 

                                                           
1001

 I would like to thank Mr Álvaro OLIVEIRA, Legal Officer at the Gender Equality Unit of the European 
Commission for his valuable input and advice. 
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Before moving on to the next section, two preliminary comments need to be 

made. First of all, it has to be noted that women are the victims of discrimination 

in the vast majority of cases related to child-related leaves. As shown in part I of 

this PhD, women have been discriminated against due to pregnancy and 

maternity leave in the access to employment, working conditions and conditions 

of dismissal. Therefore, this part IV in no way intends to underestimate the 

discrimination suffered by women owing to child-related leaves. Secondly, it is 

important to highlight the ultimate goal of the legal exercise launched in this part 

IV, which is to highlight that the EU Directives on maternity leave may be 

contributing to the perpetuation of the social role of mothers as child carers. The 

discrimination against non-delivering parents in the provision of maternity leave 

can provide a powerful legal argument to support a more equal sharing of 

caring responsibilities between the parents and greater equality for women in 

the labour market. This is positive for those non-delivering parents who feel 

discriminated against and want to have some time off to look after their children. 

More importantly, this is also in the interest of women, who still today keep on 

taking the bulk of childcare alone and the largest part of child-related leave, 

which in turn has detrimental effects for them in the labour market, as seen in 

part III. As commented by CASAS BAAMONDE, rights related to the conciliation 

of work and family obligations, “exercised mainly, if not exclusively, by women, 

cannot escape operating as new causes for the discrimination of women in paid 

work”1002.  

  

                                                           
1002

 CASAS BAAMONDE, M.E. (2017), page 15. 
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2. CHILD-RELATED LEAVES AND DISCRIMINATION AGAINST NON-

DELIVERING PARENTS: CASE LAW OF THE COURT OF JUSTICE OF 

THE EU 
 

This section will study the current case law of the CJEU about child-related 

leaves and discrimination against non-delivering parents, after outlining the 

basics of the principle of equal treatment under EU Law. The existing case law, 

as it will be explained, is limited to the area of sex equality.  

2.1. Basics of the principle of equal treatment under EU Law  

 

This sub-section will study several preliminary questions about the principle of 

equal treatment or non-discrimination1003 under EU Law, such as its status of a 

fundamental right and the powers conferred to the Union institutions to act, the 

different views on equality and how they are incorporated into EU Law, the 

concepts of direct and indirect discrimination and positive action, and how the 

principle of non-discrimination works in practice. The study of these preliminary 

issues will help better understand the current case law of the ECJ (presented in 

sub-section 2.2) and its possible future evolution (section 4). 

2.1.1. A fundamental but limited right to equal treatment 

 

Following BARNARD, “the quest for equality –and in particular sex equality– 

has been the central and most highly developed pillar of the European Union’s 

social policy”1004. Indeed, the EECT already in 1957 established in its Article 

119 the principle of equal pay between men and women. Subsequently and in a 

progressive way from the 70’s, the principle of equal treatment on the grounds 

of sex was implemented by several Directives covering employment and social 

protection matters (see sub-section 2.3 of part I). Currently, there are three 

equal treatment Directives in the field of employment and social protection, i.e. 

the Recast Directive 2006/54 –applicable to access to employment, pay, other 

working conditions, dismissals and occupational social security−, Directive 79/7 

                                                           
1003 Under EU Law, the principle of equal treatment and the principle of non-discrimination are 

interchangeable and therefore they will be used as equivalent. See for example PRECHAL, S. (2004), 
page 543. 
1004

 BARNARD, C. (2012), page 253. 

http://uam.summon.serialssolutions.com/search?s.dym=false&s.q=Author%3A%22Velasco+Portero%2C+Mar%C3%ADa+Teresa%22
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–pertinent for statutory social security− and Directive 2004/113 –relevant for 

private social protection.  

 

Although sex equality has been without doubt subject of the more prominent 

development of the principle of equal treatment, there has been also progress in 

other strands of equality. With the advent of the new millennium, two Directives 

were passed, i.e. Directive 2000/431005, prohibiting discrimination on the 

grounds of race and ethnic origin in relation to employment and social 

protection issues and Directive 2000/781006, applying to more grounds of 

discrimination (religion, belief, disability, age or sexual orientation) but covering 

only matters of employment.     

 

The CFREU proclaimed in 2000, which has the same legal value as the 

Treaties1007 since the entry into force of the Treaty of Lisbon in December 2009, 

recognises the status of a fundamental right to the principle of equal treatment. 

According to Article 21(1) of the Charter, any discrimination based on any 

ground such as sex, race, colour, ethnic or social origin, genetic features, 

language, religion or belief, political or any other opinion, membership of a 

national minority, property, birth, disability, age or sexual orientation shall be 

prohibited. In addition, Article 23 refers specifically to equality between women 

and men, which must be ensured in all areas, including employment, work and 

pay.  

 

As it can be seen, the list of grounds of discrimination in Article 21(1) is 

illustrative and not exhaustive (“such as”). Thanks to the open-ended nature of 

this list, parental status –whether a parent is a delivering mother or a non-

delivering parent− could in principle be considered as a prohibited ground of 

discrimination. However, the real application of the fundamental right of equal 

treatment established in the Charter is more limited than it may appear at first 

                                                           
1005 Council Directive 2000/43/EC of 29 June 2000 implementing the principle of equal treatment 

between persons irrespective of racial or ethnic origin, OJ L 180, 19 July 2000, 22. 
1006 Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal 

treatment in employment and occupation, OJ L 303, 2 December 2000, 16. 
1007

 Article 6(1) of the TEU, OJ C 326, 26 October 2012, 13. 
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sight1008. As pointed out by PRECHAL, the principle of equal treatment is not an 

“entirely autonomous and all-embracing human right”1009.  

 

First of all, the Charter does not provide a new legal base to regulate the 

principle of equal treatment, because the Charter does not extend the field of 

application of Union law beyond the powers of the Union or establish any new 

power or task for the Union, or modify powers and tasks as defined in the 

Treaties1010. Conversely, the EU needs to rely on a legal base in the Treaties to 

regulate the principle of non-discrimination. There are basically three legal 

bases in the TFEU, one general and two specific to sex. The first one is Article 

19 TFEU, which empowers the Council1011 to take appropriate action to combat 

discrimination based on sex, racial or ethnic origin, religion or belief, disability, 

age or sexual orientation. Unlike Article 21(1) CFREU, this is a closed list of 

grounds of discrimination where parental status has no place. The two legal 

bases specific to sex are circumscribed to social policy. These are Article 153 

TFEU, whereby the EP and the Council1012 may adopt Directives in the field of 

equality between men and women with regard to labour market opportunities 

and treatment at work1013 and Article 157 TFEU, according to which the EP and 

the Council1014 shall adopt measures to ensure the application of the principle of 

equal opportunities and equal treatment of men and women in matters of 

employment and occupation1015 1016.  

 

Secondly, the fundamental right of equal treatment only applies where a 

question of EU Law is involved. This means that its scope of application is 

                                                           
1008

 For more information about the limitation on the operation and usefulness of the principle of 
equality, see BARRETT, G. (2003), pages 136-149. 
1009

 PRECHAL, S. (2004), page 551. 
1010

 Article 51(2) CFREU. 
1011

 Acting unanimously in accordance with a special legislative procedure and after obtaining the 
consent of the European Parliament. 
1012

 In accordance with the ordinary legislative procedure after consulting the Economic and Social 
Committee and the Committee of the Regions. 
1013

 Article 153(1)(i) TFEU. 
1014

 Acting in accordance with the ordinary legislative procedure, and after consulting the Economic and 
Social Committee. 
1015

 Article 157(3) TFEU. 
1016

 According to MIRANDA BOTO, whereas the legal base in Article 153(1)(i) is an echo of history, the 
legal base in Article 157(3) is a central, directly effective, provision for the equal treatment between 
men and women at work [MIRANDA BOTO, J.M. (2011), page 103]. 
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limited to the Union Law and to measures of the Member States implementing 

EU Law. Article 51(1) of the Charter clearly states that its provisions are 

addressed to the institutions, bodies, offices and agencies of the Union with due 

regard for the principle of subsidiarity and to the Member States only when they 

are implementing Union law. The main EU legislative instruments applying the 

principle of non-discrimination to employment and social protection are the 

Directives aforementioned.     

 

All things considered, the Union Law does not count on a specific legal base to 

regulate the principle of equal treatment on the grounds of parental status 

−discrimination against non-delivering parents− and therefore no EU legislative 

instrument has been adopted in this regard. As no EU Law is involved here, the 

fundamental right of equal treatment recognised in the CFREU is not applicable. 

As a result, there is no case law of the CJEU on child-related leaves and the 

possible discrimination on grounds of parental status. Nevertheless, there is 

some case law in the context of sex equality −discrimination against men. 

Taking into account that the non-delivering parent is usually a man, this case 

law will give an idea of the factual situations and legal problems at stake in 

cases of discrimination between delivering mothers and non-delivering parents. 

2.1.2. Different views on equality: formal equality, substantial equality and equality 

of opportunities 

 

From a conceptual point of view, the principle of equal treatment can be 

interpreted very differently. According to legal scholars, there are basically three 

forms of equality: formal equality, substantive equality and equality of 

opportunities. However, the exact names given to the different concepts of 

equality vary1017. The concrete content of each of these views also differs from 

one author to another. Very roughly, formal equality requires that like situations 

should be treated alike and unalike situations unalike. A breach of the principle 

of formal equality would be to appoint a man instead of a more qualified woman 

in a recruitment process solely because of the fact that she is a woman. 

                                                           
1017

 For instance, BARRETT refers to consistent treatment/formal equality, equality of result and equality 
of opportunity [BARRETT, G. (2003), pages 121-130], and COSTELLO and DAVIES to equal 
treatment/formal equality, equality in practice or substantive equality and equality of opportunities 
[COSTELLO, C. and DAVIES, G. (2006), pages 1570-1571]. 
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Substantive equality requires an equality of outcome, for example to have as 

many women as men in the workforce. Substantive equality often conflicts with 

the formal view of equality because it means not treating like situations alike in 

order to achieve the result desired. Somewhere between formal and substantive 

equality, equality of opportunity can be found, an ambiguous concept that, 

following our example, could mean removing obstacles to the employment of 

infra-represented groups in the labour market such as women, for instance by 

means of education and training.  

 

From an EU legal point of view, following ISSACHAROF and ROSEMBLUM, 

“the ECJ’s decisions in the area of claimed sex discrimination evidence a strong 

commitment to a formal equality model1018. In the same vein, BARRETT 

acknowledges that “in the case law of the Court the general principle of equality 

has been largely synonymous with a requirement of formal equality”, but at the 

same time affirms that “the general principle of equality is not simply to be 

equated, without more, to formal equality”1019. As a matter of fact, the concepts 

of indirect discrimination and positive action presented below go beyond an 

approach of pure formal equality. 

2.1.3. Direct discrimination and indirect discrimination 

 

The equal treatment Directives forbid both direct and indirect discrimination. 

The first one is defined in the Recast Directive 2006/54 as the situation where 

one person is treated less favourably on grounds of sex than another is, has 

been or would be treated in a comparable situation1020. In the words of DAVIES, 

it “occurs when a similarly situated man and a woman are not treated alike: for 

example, where they are doing the same but he is paid more than she is”1021. 

The basic feature of the also called overt discrimination is that, in general, it 

cannot be justified. Put another way by BURRI, “direct discrimination is 

absolutely forbidden, but within the strict limits of written and specific 
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 ISSACHAROFF, S. and ROSEMBLUM, E. (1994), page 2204. 
1019

 BARRETT, G. (2003), pages 130. 
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1021

 DAVIES, A. (2012), page 114. 
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derogations provided for1022. This “closed system of exceptions”1023 differs from 

one Directive to another.  

 

The second kind of discrimination forbidden by the equal treatment Directives is 

indirect discrimination. It is defined in the Recast Directive as the situation 

where an apparently neutral provision, criterion or practice would put persons of 

one sex at a particular disadvantage compared with persons of the other sex, 

unless that provision, criterion or practice is objectively justified by a legitimate 

aim, and the means of achieving that aim are appropriate and necessary1024. An 

example of indirect discrimination, also called disguised discrimination, is the 

case of an employer who pays the same wages to men and women, but 10% 

less to part-time workers than to full-time workers, where the greatest part of 

part-time workers are women1025. Here there is an open system of exceptions. 

Therefore “disproportionate impact does not more than establish a prima facie 

case of indirect discrimination”1026. That means that “the label of discrimination 

only attaches after proportionate justifications have been sought and not 

found”1027.  

 

Finally, whereas direct discrimination is closely related to a formal perspective 

on equality, indirect discrimination “marks an important shift from a formal 

conception of equality to a substantive understanding of equality”1028. In fact, as 

claimed by BARNARD, indirect discrimination is “results-oriented”1029: it focuses 

on the practical detrimental effect on a disadvantaged group of a neutral rule or 

behaviour.       

2.1.4. Positive action 

 

Along with indirect discrimination, positive or affirmative action also goes 

beyond an approach of pure formal equality to address “the historical and social 

                                                           
1022

 BURRI, S. (2010), page 122.  
1023

 BURRI, S. (2013), page 92. 
1024

 Article 2(1)(b). 
1025

 See ECJ, 31 March 1981, Jenkins/Kingsgate, case C-96/80, ECLI:EU:C:1981:80. 
1026

 FREDMAN, S. (1992), page 125. 
1027

 COSTELLO, C. and DAVIES, G. (2006), page 1587. 
1028

 PRECHAL, S. (2004), page 537. 
1029

 BARNARD, C. (2012), page 292. 
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differences between the sexes”1030. But, as explained by PRECHAL, positive 

action moves in another direction. Whereas indirect discrimination is a negative 

concept of equality, which implies the prohibition of a certain rule or practice, 

positive action entails “actively taking steps to promote greater equality”1031. As 

explained bluntly by DAVIES, positive action “involves giving preference to an 

under-represented group when making employment decisions, such as 

recruitment or promotion”1032. An example of positive action is a scheme by 

which a Ministry reserved for female officials only subsidised nursery places1033. 

The reference to an under-represented group makes this kind of measures 

temporary by definition1034. TEYSSIE explains that these measures must end 

“once the substantial differences that justified their adoption have 

disappeared”1035.  

 

There is some tension between formal equality and positive action because the 

preference given to an under-represented group is “often at the price of formal 

equality”1036. In this regard, DAVIES indicates that while positive action 

schemes “provide a way of speeding up the process of achieving equality”, 

these schemes “can also be highly controversial because they involve making 

decision on social grounds […] and not on merit alone”1037. Likewise, BARRETT 

points out that, on the one hand, without positive action “there is a danger that 

not enough will be done to alter existing patterns of disadvantage or under-

representation” and, on the other hand, affirmative action leaves open to 

accusation that EU Law is “violating or permitting to be violated a self-

proclaimed fundamental right of the individual”1038.  

 

                                                           
1030

 BARNARD, C. (2012), page 339. 
1031

 PRECHAL, S. (2004), page 537. 
1032

 DAVIES, A. (2012), page 127. Two landmark judgments about this are: ECJ, 17 October 1995, 
Kalanke/Freie Hansestadt Bremen, case C-450/93, ECLI:EU:C:1995:322; and ECJ, 11 November 1997, 
Marschall/Land Nordrhein-Westfalen, case C-409/95, ECLI:EU:C:1997:533. For more information about 
these cases, see RAMOS MARTÍN, N.E. (2014) and PALOMINO, R. (2008).  
1033

 See ECJ, 19 March 2002, Lommers, case C-476/99, ECLI:EU:C:2002:183. 
1034

 ROPARS, J. (2001), page 64. 
1035

 TEYSSIÉ, B. (2013), page 333. 
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 BARNARD, C. (2012), page 292. 
1037

 DAVIES, A. (2012), page 127. 
1038

 BARRETT, G. (2003), page 145. 
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Both DAVIES and BARRET explain that the Union legislature, faced with this 

tension, sought and found a compromise solution: leaving the decision to 

introduce positive action measures to the Member States. In fact, the possibility 

to introduce these measures was first foreseen in the ETD 76/207, as an 

exception to the principle of equal treatment. Article 2(4) permitted measures to 

promote equal opportunity for men and women, in particular by removing 

existing inequalities which affect women's opportunities in the matters covered 

by the Directive. Later on, Article 141(4) ECT [current Article 157(4) TFEU], 

inserted by the Amsterdam Treaty, allowed more generally, with a view to 

ensuring full equality in practice between men and women in working life, the 

maintenance or adoption of measures providing for specific advantages in order 

to make it easier for the underrepresented sex to pursue a vocational activity or 

to prevent or compensate for disadvantages in professional careers. After the 

introduction of this Article the wording of the ETD was modified to align it to new 

Article 141(4) ECT [new Article 2(8)1039 introduced by Directive 2002/731040]. A 

similar wording is preserved in the Recast Directive 2006/54, but placed in an 

independent Article (Article 3). The new wording introduced by Directive 

2002/73 and the new position in the Recast Directive show, according to most 

legal scholars1041, that positive action is no longer conceived as an exception to 

the principle of equal treatment but as an alternative way of achieving equality. 

 

The tension between formal equality and positive action has also been reflected 

in the measures the ECJ has admitted as compatible with the principle of equal 

treatment. In spite of the change of wording from equal opportunity1042 to full 

equality in practice1043, the case law of the ECJ has validated measures more 

connected to equality of opportunities than to substantive equality. BARNARD 

affirms that “the EU has expressly endorsed the equal opportunities 

                                                           
1039

 Member States may maintain or adopt measures within the meaning of Article 141(4) of the Treaty 
with a view to ensuring full equality in practice between men and women. 
1040

 Directive 2002/73/EC of the European Parliament and of the Council of 23 September 2002, 
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conditions, OJ L 269, 5 October 2002, 15]. 
1041

 See BARNARD, C. (2012), pages 361-362, DAVIES, A. (2012), pages 127-128, COSTELLO, C. and 
DAVIES, G. (2006), page 1601. 
1042

 Article 2(4) of the original ETD. 
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 Current Article 157(4) of the TFEU. 
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approach”1044. BARRETT shares this view, but at the same time acknowledges 

that “it is difficult to be certain that this will always be the view of the Court”1045.     

2.1.5. Operability of the principle of non-discrimination 

 

Even if the ECJ has not always applied the same modus operandi to apply the 

principle of non-discrimination in its judgments, the main elements about the 

operability of this principle will be briefly outlined, both for direct and indirect 

discrimination.  

 

As previously explained, direct discrimination occurs when one person is 

treated less favourably on grounds of a prohibited strand (sex, religion, age…) 

than another is, has been or would be treated in a comparable situation. As 

noted by BARNARD, “the motive or intention to discriminate is not a necessary 

element of direct discrimination”1046. Consequently, the only things the claimant 

needs to prove are, first, that a differential treatment has occurred and, second, 

the existence of a comparable situation. However, as noted by BARRET, direct 

discrimination may also occur when the same rule is applied to different 

situations1047. Following the case law of the ECJ, discrimination involves the 

application of different rules to comparable situations or the application of the 

same rule to different situations1048. Conversely, the claimant in this case will 

need to prove the non-existence of a comparable situation, along with the lack 

of a differential treatment. Finally, it is important to recall that direct 

discrimination cannot be justified, except for the specific derogations provided 

for. This rigid system has caused some problems in practice that have been 

pointed out by some legal scholars. COSTELLO AND DAVIES realise that “in 

some cases in the equal pay context, in the absence of specific derogations for 

direct discrimination, the ECJ focuses on the issue of comparability where it 

might otherwise examine justifications”1049. In the same line of thought, 

PRECHAL affirms that “the Community anti-discrimination rules may 
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 BARNARD, C. (2012), page 294. 
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 BARNARD, C. (2012), page 278. 
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necessitate the use of comparability as an ‘escape’”1050. For instance, as 

explained in part I, the Court used the non-comparative argument −women 

taking maternity leave are in a special position which is not comparable either 

with that of a man or with that of a woman actually at work− to deny the right to 

full pay during maternity leave1051. 

 

Concerning indirect discrimination, the operability of the principle of equal 

treatment is a bit more complex. Without being exhaustive, the main element to 

be considered by the ECJ is the particular disadvantage on a particular group of 

a neutral rule or behaviour, which includes different facets, such as selecting 

the pool and determining disparate impact1052. Unlike direct discrimination, here 

this particular disadvantage can be justified if there is a legitimate aim, and the 

means of achieving that aim are appropriate and necessary. 

 

Finally, the ECJ in its case law often verifies whether the rule or behaviour in 

question can be considered as a positive action measure. If so, there would be 

no breach in the principle of equal treatment.   

2.2. Case law of the Court of Justice of the EU 

 

It has already been explained that no EU legislative instrument has been 

adopted to regulate the principle of equal treatment on the grounds of parental 

status −discrimination against non-delivering parents− and that the fundamental 

right of equal treatment recognised in the CFREU is not applicable in this 

respect. That is why there is no case law of the CJEU on child-related leaves 

and the possible discrimination on grounds of parental status. Nonetheless, 

there is case law in the context of sex equality −discrimination against men. The 

presentation of this case law will follow the order of appearance of the 

Directives implementing the principle of equal treatment between men and 

women in the field of employment and social protection. These Directives have 

been presented in sub-section 2.3 of part I.  
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1051

 See part I, point 2.3.1.3. 
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2.2.1. Case law in the context of the Equal Pay Directive 75/117  

 

The first Directive on equal treatment between men and women in the field of 

employment was the EPD 75/117. The EPD implemented the principle of equal 

remuneration for equal work as between men and women workers established 

in Article 119 EECT (current Article 157 TFEU). The EPD is currently integrated 

into the Recast Directive 2006/54.  

 

The EPD did not establish any express exceptions to the principle of equal 

treatment. However, positive action was available in Article 141(4) ECT since 

the entry into force of the Amsterdam Treaty [current Article 157(4) TFEU]. A 

second derogation of the principle of equal pay was included by the Recast 

Directive 2006/54. The Recast Directive establishes in Article 28(1) that this 

Directive shall be without prejudice to provisions concerning the protection of 

women, particularly as regards pregnancy and maternity.  

 

The EPD gave way to a huge number of cases brought to the ECJ, but only one 

case is relevant for the purposes of this part IV. At this point, it is pertinent to 

explain that in the context of child-related leaves the EPD is applicable only 

when the income replacement during these leaves is paid by the employer (and 

not by social security or an insurance scheme).  

 

The only relevant case for the purposes of this part IV is the Abdoulaye 

case1053. The plaintiffs were male workers at Renault, among them Mr 

Abdoulaye, who claimed that a maternity bonus paid by the company when 

women go on maternity leave was against the principle of equal treatment 

between men and women. They considered that although the birth of a child 

concerns women alone from a strictly physiological point of view, it is a social 

event which concerns the whole family, including the father, and to deny him the 

same allowance amounted to unlawful discrimination.  
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First of all, the Court acknowledged that the maternity bonus paid by the 

employer is based on the employment relationship, and therefore constitutes 

pay within the meaning of Article119 EECT and the EPD. Secondly, the ECJ 

tackled the question of comparability of situations between male and female 

workers and came to the conclusion that the two situations were not 

comparable because only female workers suffer from several occupational 

disadvantages, inherent in maternity leave, which arise as a result of being 

away from work1054. This way, the Court validated this maternity bonus where 

this payment is designed to offset the occupational disadvantages which arise 

for women going on maternity leave and excluded any breach of the principle of 

equal pay.  

2.2.2. Case law in the context of the Equal Treatment Directive 76/207  

 

The second Directive on equal treatment between men and women in the field 

of employment was the ETD 76/207. The ETD is applicable to several matters, 

namely access to employment, access to vocational training and working 

conditions, including the conditions governing dismissal. The ETD was 

amended by Directive 2002/73, which inserted a new matter into the material 

scope, i.e. the membership of, and involvement in, an organisation of workers 

or employers, or any organisation whose members carry on a particular 

profession, including the benefits provided for by such organisations. Finally, 

the ETD was integrated into the Recast Directive 2006/54. 

 

There are some exceptions to the principle of equal treatment. From the general 

exceptions provided for in the ETD1055, two of them will be commented. The first 

one is Article 2(4), which permits positive action measures. As previously 

observed, this exception was reworded in new Article 2(8) ETD after Directive 
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2002/73 to align it to Article 141(4) ECT, a wording which is preserved in the 

Recast Directive 2006/54, but placed in an independent Article (Article 3).  

 

The second general exception is contained in Article 2(3), which states that the 

ETD shall be without prejudice to provisions concerning the protection of 

women, particularly as regards pregnancy and maternity. This formula has been 

preserved both in the ETD after Directive 2002/73 [Article 2(7)] and in the 

Recast Directive [Article 28(1)]. Article 2(3) had to be interpreted by the ECJ 

several times, making clear which national provisions were included and which 

ones went beyond this exception. Some cases dealt with national rights 

conferred on women, such as maternity leave or breastfeeding leave.  

 

Next, the case law about child-related leaves, which are part of the working 

conditions covered by the ETD, and the possible discrimination against male 

workers will be studied, following a chronological order. 

2.2.2.1. Adoption leave 

 

The first case law appeared already in 1983 and was related to the Italian 

adoption leave (Commission v Italy case1056). At that moment Italian women 

who adopted children were entitled, in so far as and provided that the child was 

not more than six years old at the time of adoption, to claim the post-birth period 

of maternity leave1057 –maternity leave was a right of the mother− and the 

corresponding financial allowance during the first three months following the 

date on which the child was united with its adoptive family. According to the 

European Commission, this differential treatment was not compatible with the 

ETD, as only women and not men were eligible for adoption leave. But the 

Court considered Italian adoption leave to be included in Article 2(3) of the ETD. 

The ECJ explained that the fact that the adoptive father is not given this right is 

justified by the legitimate concern to assimilate as far as possible the conditions 

of entry of the child into the adoptive family (adoption leave) to those of the 
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 ECJ, 26 October 1983, Commission v Italy, case C-163/82, ECLI:EU:C:1983:295. 
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arrival of a new-born child in the family during the very delicate initial period 

(maternity leave) (Commission v Italy case1058).  

 

This judgment has been largely disapproved by legal scholars since adoption 

leave does not have any connections with the biological condition of the mother. 

In the words of MCGLYNN, “underpinning this judgment is the belief that 

different treatment on account of motherhood (and not biological differences 

regarding the capacity to give birth) does not constitute unlawful 

discrimination”1059. In the same vein, MILLS indicates that adoption leave 

“clearly cannot be justified by reference to the physical needs of the mother”1060. 

Moreover, some authors underline the ideology behind this judgment. For 

instance, BARNARD is of the opinion that this judgment is an example of the 

initial Court’s tendency to “reinforce the traditional gender division of roles: 

women as childcarers, men as breadwinners”1061. Similarly, following 

CARACCIOLO DI TORELLA, the assumption of the ECJ was that the role of the 

father was “that of a breadwinner” and this background explains its decision in 

the Commission v Italy case1062. Finally, this reasoning seems to go against 

further case law which declares that a male worker and a female worker are in 

comparable situations as regards the bringing-up of children1063. Moreover, the 

judgment contradicts the definition of adoption leave in the Recast Directive 

2006/54, whose recital 27 refers to the granting by Member States to men and 

women of an individual and non-transferable right to leave subsequent to the 

adoption of a child. In sum, as TEYSSIÉ affirms, “it is far from certain that the 

solution given in 1983 […] would be the same 30 years later”1064. 
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 MILLS, J. K. (1992), page 511. 
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2.2.2.2. Maternity leave 

 

Concerning maternity leave, there have only been two cases that have directly 

tackled the question of a possible discrimination against men by interpreting the 

exception of Article 2(3) of the ETD: the first judgment was delivered in 1984 

(Hofmann case1065) and the second one almost 30 years later, in 2013 (Betriu 

Montull case1066). Both judgments defend that maternity leave is included in 

Article 2(3) and therefore is a legitimate exception to the principle of equal 

treatment between men and women. Besides, an extensive case law 

interpreted between 1984 and 2013 the exception of Article 2(3) of the ETD and 

its connection with maternity leave, but not in the context of a possible 

discrimination against men. As it will be seen, the large majority of this case law 

unsurprisingly follows the reasoning in Hofmann. Finally, some legal scholars 

have criticised the Hofmann case law.  

 

 

Maternity leave in the Federal Republic of Germany in 1979 was 6 months long, 

with a compulsory period of 8 weeks following childbirth and a voluntary part 

afterwards until the child was 6 months old. If the child died during the 

obligatory period, the leave finished 3 weeks after the child’s death. Mr 

Hofmann, the plaintiff, became the father of a child in 1979 and obtained unpaid 

leave from his employer for the period between the expiry of the compulsory 

maternity leave period of 8 weeks and the day on which the child reached the 

age of 6 months; during that time he took care of the child while the mother 

continued her employment. At the same time, Mr Hofmann submitted a claim for 

the payment of the maternity allowance provided for maternity leave. The 

plaintiff’s request was refused by the German social security administration 

because only mothers could claim maternity leave and the corresponding 

allowance. 
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Mr Hofmann defended, essentially, that the main object of the voluntary period 

of maternity leave, in contrast with the compulsory period, was not to give 

protection to the mother on biological and medical grounds but rather to protect 

the child. The plaintiff drew that conclusion, by paying particular attention to 

several characteristics of German Law, among them: 

 The optional nature of the leave, which meant that it could not be said to 

have been introduced to meet imperative, biological or medical needs. 

 The fact that the leave was withdrawn in the event of the child's death, 

which demonstrated that the leave was created in the interests of the 

child and not of the mother. 

 

Finally, Mr Hofmann concluded that, in conformity with the principle on non-

discrimination between the sexes, the decision to make use of the voluntary 

part of maternity leave should be left completely at the discretion of the parents 

of the child1067. 

 

The plaintiff's viewpoint was supported by the Commission, which took the view 

that Article 2(3) of the ETD, which permits Member States to maintain 

provisions concerning the protection of women, particularly as regards 

pregnancy and maternity, called for a restrictive interpretation inasmuch as it 

derogates from the principle of equal treatment. According to the Commission, 

since that principle constitutes a "fundamental right", its application could not be 

limited except by provisions which were objectively necessary for the protection 

of the mother. If national legislation served the interests of the child as well, its 

purpose should preferably be achieved by non-discriminatory means1068.  

 

The Government of the Federal Republic of Germany argued that legal 

protection afforded to the mother aimed to reduce the conflict between a 

woman's role as a mother and her role as a wage-earner, in order to preserve 

her health and that of the child. It admitted that there were differing views on the 

length of time for which a woman should enjoy special treatment following 
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pregnancy and childbirth, but it argued that the period in question, although 

varying from woman to woman, extends considerably beyond the end of the 

compulsory period of 8 weeks. Hence, according to the German Government, 

the creation of maternity leave was justified for reasons which are connected 

with a woman's biological characteristics1069.  

 

The AG, Mr Darmon1070, defended that the German maternity leave concerned 

the protection of women within the meaning of Article 2(3) of the ETD, but not 

for biological reasons, as Germany argued, but for an “objective reason”1071. In 

his view, this objective reason was the multiple burdens mothers were 

confronted by at the end of the 8-week of leave: the upkeep of the household, 

the intensive care which an infant requires, especially during the early months, 

and the resumption of employment. According to the AG, the leave granted to 

mothers on expiry of the compulsory leave was intended to temporarily 

eliminate one of those three burdens. Furthermore, he maintained that this 

leave also sought to protect mother’s state of health which, generally speaking, 

was still precarious1072. He concluded that the voluntary part of maternity leave 

was a preventive measure underpinned by medical and social 

considerations1073. 

 

Finally, the Court took a similar line and interpreted Article 2(3) of the ETD as 

comprising not only the protection of the biological condition of the mother, but 

also the care of the new-born. The ECJ decided that Member States are not 

obliged to confer on fathers the non-compulsory period of maternity leave 

because the ETD recognises the legitimacy of protecting a woman's needs in 

two respects (hereinafter “the Hofmann reasons”). First, it is legitimate to ensure 

the protection of a woman's biological condition during pregnancy and 

thereafter until such time as her physiological and mental functions have 

returned to normal after childbirth; secondly, it is legitimate to protect the special 
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relationship between a woman and her child over the period which follows 

pregnancy and childbirth, by preventing that relationship from being disturbed 

by the multiple burdens which would result from the simultaneous pursuit of 

employment1074.  

 

 

After Hofmann in 1984 and until the Betriu Montull case in 2013 an extensive 

case law interpreted the exception of Article 2(3) of the ETD and its connection 

with maternity leave, but not in the context of a possible discrimination against 

men. Predictably, the large majority of this case law follows the reasoning in 

Hofmann, from the Stoeckel case in 1991 to the Roca Álvarez case in 20101075: 

the exception covers both the protection of the delivering mother’s biological 

condition and the protection of the new-born (and their bonding with the 

mother).  

 

Nonetheless, the Hofmann case law has not been unanimously followed. There 

is a minority case law which focuses on the protection of the delivering mother’s 

biological condition. The judgment in the Hertz case1076, delivered in 1990 

states in relation to Article 2(3) of the ETD that it is for every Member State to fix 

periods of maternity leave in such a way as to enable female workers to absent 

themselves during the period in which the disorders inherent in pregnancy and 

confinement occur1077. This minority case law was followed as well in the 
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Larsson and Boyle cases, whose judgments were delivered in 1997 and 1998 

respectively. In Larsson the Court affirmed that periods of maternity leave laid 

down by the Member States allow female workers to be absent during the 

period in which the problems inherent in pregnancy and confinement occur1078. 

In Boyle the ECJ went a step forward and held that pursuant to Article 2(3) 

of Directive 76/207, it is for every Member State, within the limits laid down in 

Article 8 of Directive 92/85, to fix periods of maternity leave so as to enable 

female workers to be absent during the period in which the disorders inherent in 

pregnancy and confinement occur1079. It is interesting to see the alignment 

made by the Court in Boyle between the PrWD and Article 2(3) of the ETD: both 

legal instruments would pursue the protection of the incapacity to work of the 

delivering mother due to pregnancy and childbirth.  

 

 

The second case where it was discussed whether maternity leave was 

discriminatory against men appeared in 2013 (Betriu Montull), almost 30 years 

later than the Hofmann case. Unlike the latter case, in Betriu Montull the AG, Mr 

Wathelet, delivered an Opinion that found part of maternity leave to be 

discriminatory against men. Despite this Opinion, the ECJ defended once again 

that the whole period of maternity leave was a legitimate exception to the 

principle of equal treatment between men and women. Consequently, the 

Hofmann case law is very much alive after 30 years. In the words of FOUBERT 

and IMAMOVIĆ, “the CJEU trapped itself with Hofmann and its progeny”1080. 

 

Maternity leave in Spain in 2004 was 16 weeks long. A period of 6 weeks after 

birth was obligatory for the mother, while the remaining 10 weeks formed the 

voluntary period, which was freely distributed by the mother before or after birth. 

The mother could decide to transfer completely or partly the voluntary weeks of 

maternity leave to the father as a matter of course. In 2004 Mr Betriu Montull 
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and Ms Macarena Ollé became parents of a child. While Mr Betriu Montull was 

an employee covered by the Spanish State social security system, Ms 

Macarena Ollé was a “Procuradora de los Tribunales” (a lawyer1081), a 

profession which is exercised on a self-employed basis, and was covered by 

the “Mutualidad General de los Procuradores” (a lawyers’ mutual insurance 

scheme), an occupational scheme independent of the State social security 

system. Unlike the latter system, the lawyers’ mutual scheme did not cover 

maternity leave and provided only for an allowance. Following the birth of his 

child, Mr Betriu Montull applied for the 10-week voluntary period of maternity 

leave and the corresponding maternity benefit. The Spanish social security 

administration refused the application, on the ground that the right to maternity 

leave is a right of mothers who are covered by a State social security scheme 

and that the father does not have his own autonomous, separate right to leave, 

independent of the mother’s right, but only a right which necessarily derives 

from that of the mother. Since Ms Ollé was not covered by any State social 

security scheme, she did not herself have a primary right to maternity leave, 

meaning that Mr Betriu Montull could not enjoy leave or the maternity benefit 

which went with it. 

 

The Opinion of AG Wathelet1082 analysed first whether the two elements 

involved in a case of direct discrimination were present: a differential treatment 

and a comparable situation between men and women. As for the difference in 

treatment on grounds of sex, it was clear for him that after the 6 weeks of leave 

following the birth, an employed mother was, in principle, entitled to an 

additional 10 weeks of leave, whilst an employed father was entitled to those 10 

weeks only with the mother’s agreement1083 and if the two parents were 

employed persons1084. Concerning the comparable situation, the AG found that 

the positions of a male and a female worker, father and mother of a young child, 
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are comparable and that the 10 weeks’ leave was accorded to workers solely in 

their capacity as parents of the child1085. 

 

Next, the AG evaluated whether the specific derogations of the principle of 

equal treatment provided for in the ETD applied to this case: Article 2(3) and 

Article 2(4). With regard to the first exception, the AG did not challenge the 

reasoning of the Hofmann case law, in the sense that maintained the twofold 

justification of the exception: the protection of the biological condition of the 

mother and the care of the new-born1086. However, he did contest it in terms of 

time since he did not extend its effects to the whole period of maternity leave. 

According to the AG, unlike the 6 weeks of leave immediately following the 

birth, the 10 weeks’ leave at issue cannot fall within the scope of Article 2(3) of 

the ETD. To underpin this conclusion, he argued that the facts of this case had 

to be distinguished from those in Hofmann. Whereas in Hofmann the maternity 

leave at issue was reserved entirely to the mother, to the exclusion of any other 

person, and strictly linked to the protection of the mother’s biological condition, 

in Betriu Montull the Spanish legislature had detached the 10 voluntary weeks 

of leave from the mother’s biological condition by providing that the mother 

might elect, after the first 6 weeks, for the father to take a designated and 

continuous part of the subsequent 10-week period of leave1087.  

 

As regards the exception of Article 2(4) of the ETD, which allows positive action 

measures, the AG reminded that, according to the ECJ’s case law, this 

provision authorises national measures relating to access to employment, 

including promotion, which give a specific advantage to women with a view to 

improving their ability to compete on the labour market and to pursue a career 

on an equal footing with men1088. Bearing this case law in mind, he concluded 

that the maternity leave at issue could not be justified under Article 2(4) of the 

ETD because, against the purpose of authorised positive action, this national 

measure was liable to perpetuate a traditional allocation of the roles of men and 
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women by keeping men in a role subsidiary to that of women in relation to the 

exercise of their parental duties1089. 

 

As previously announced, the ECJ did not follow the Opinion of the AG. After 

acknowledging a difference on grounds of sex as between mothers who are 

employed persons and fathers with the same status, the Court repeated the 

Hofmann case law about the exception in Article 2(3) of the ETD, which 

recognises the legitimacy, first, of protecting a woman’s biological condition 

during and after pregnancy and, second, of protecting the special relationship 

between a woman and her child over the period which follows childbirth. What is 

more, the Court connected the Spanish maternity leave with the first Hofmann 

reason when it affirmed that such a measure was, in any event, intended to 

protect a woman’s biological condition during and after pregnancy1090. This is 

probably due to the fact that the duration of the leave in Spain (16 weeks) is 

very close to the minimum standard in the PrWD (14 weeks) –this Directive is 

focused on the protection of the delivering mother.  

 

 

Although some authors have just not commented on the Hofmann case law 

when referring to it1091, this case law has been criticised by most legal scholars 

for perpetuating the role of women as child carers. Just to give some examples, 

SUK defends that Hofmann’s second reason “is arguably based on a gender 

stereotype”1092. By the same token, CARACCIOLO DI TORELLA believes that 

the Court’s message is “that caring for young children is mainly mother’s 

responsibility”1093. Similarly, FREDMAN sees that “the emphasis on a woman’s 

special relationship with her child has worrying associations with the notion that 

women’s child-care obligations are ‘natural’ and unchangeable”1094. Going 
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further, MCGLYNN affirms that “the Court’s jurisprudence reproduces and 

thereby legitimates the dominant ideology of motherhood”1095. 

 

Additionally, some legal scholars make explicit the underlying cause of the 

problem of the Hofmann case law: the frontier between biology and social 

constructions is not well drawn. For instance, PRECHAL disapproves that 

“instead of sticking to the real biological differences between men and women, 

the ECJ is condemning women to their exclusive care-giving function”1096. In the 

same vein, ISSACHAROF and ROSEMBLUM consider that “the EC case law 

has pushed at the uncertain frontier between biology and the more troubling 

policy initiatives that, regardless of intent, serve to reinforce a societal 

determination that women should serve as primary providers of childcare”1097. 

Lastly, in a very pedagogic way, WELDON-JOHNS defends that the Court went 

from “maternity” to “motherhood”1098, and MILLS explains that the ECJ “simply 

failed to distinguish between childbearing capacity and childrearing ability”1099. 

 

Finally, a few legal scholars indicate the lack of protection of fatherhood 

following the Hofmann case law. For example, WELDON-JOHNS affirms that 

“the ECJ rejected a right to care for working fathers and marginalised their role 

in the post-birth period”1100. In the same way, DUPATE is of the opinion that 

“the ECJ cultivates the stereotype that protection of motherhood deserves more 

protection than fatherhood”1101. 

2.2.2.3. Special rights for women 

 

Another case (Commission v France1102) appeared in 1988 and, unlike the 

previous judgments studied, was not related to one specific leave but to a 

varied set of special rights for women that were recognised under French 

collective agreements. These rights related in particular to the extension of 
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maternity leave; the shortening of working hours, for example for women over 

59 years of age; the advancement of the retirement age; the obtaining of leave 

when a child is ill; the granting of additional days of annual leave in respect of 

each child; the granting of one day's leave at the beginning of the school year; 

the granting of time off work on Mother's Day; daily breaks for women working 

on keyboard equipment or employed as typists or switchboard operators; the 

granting of extra points for pension rights in respect of the second and 

subsequent children; and the payment of an allowance to mothers who have to 

meet the cost of nurseries or childminders1103.  

 

The French Labour Code had been modified in 1983 to implement the ETD. 

The new Code, in spite of prohibiting any term reserving the benefit of any 

measure to employees on grounds of sex included in any collective labour 

agreement1104, did not forbid the application of usages, terms of contracts of 

employment or collective agreements in force on the date on which the law was 

promulgated granting special rights to women. The only safeguard was that 

employers, groups of employers and groups of employed persons 'shall 

proceed, by collective negotiation, to bring such terms into conformity' with the 

new provisions of the Labour Code1105. 

 

The Commission considered that some of those special rights might be covered 

by the exceptions in Articles 2(3) and 2(4) of the ETD, which involve, 

respectively, provisions concerning the protection of women, particularly as 

regards pregnancy and maternity, and positive action measures. It was of the 

opinion, however, that the French legislation, by its generality, made it possible 

to preserve for an indefinite period measures discriminating as between men 

and women contrary to the Directive1106. 

 

For its part, the French Government basically argued that the existence of 

special rights favouring women was considered compatible with the principle of 
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equality because these special rights derived from a concern to protect women 

and were designed to take account of the situation existing at that time in the 

majority of French households1107. 

 

The ECJ’s decision was categorical: special rights for women recognised under 

French collective agreements could not find justification in Article 2(3) or Article 

2(4). Concerning Article 2(3), the Court explained that some of the special rights 

preserved relate to the protection of women in their capacity as older workers or 

parents −categories to which both men and women may equally belong1108. 

ISSACHAROF and ROSEMBLUM believe that “by rejecting the French 

government’s position, the ECJ was attempting to draw the line around a 

loosely expansive pregnancy exemption, and thereby curb the potentially more 

weeping approach of Hofmann that seemed to extend beyond the frontiers 

defined by biology”1109. As regards Article 2(4), the ECJ simply affirmed that 

nothing in the papers of the case […] makes it possible to conclude that a 

generalized preservation of special rights for women in collective agreements 

may correspond to the situation envisaged in that provision1110, without 

elaborating on the meaning of positive action and whether each of the special 

rights fell into this category.  

 

Despite the technical shortcomings of the Commission v France verdict, its 

importance lies in the fact that the Court invalidated in 1988 for the first time 

special leaves for women, after the upholding of the adoption and maternity 

leaves in 1983 and 1984. This opened the leeway for a new impetus, which still 

will only materialise many years later in the Roca Álvarez case.   

2.2.2.4. Breastfeeding leave 

 

Another leave that was questioned as being discriminatory against men was 

breastfeeding leave in the Roca Álvarez case1111. This case is about a father, 

Mr Roca Álvarez, who requested his employer that he be granted the right to 
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take a breastfeeding leave from 4 January 2005 to 4 October 2005. The 

Spanish Workers Statute provided at that time that female workers were entitled 

to take 1 hour off work, which they could divide into two parts, in order to 

breastfeed a child under the age of 9 months. However, breastfeeding the child 

was not obligatory because bottle-feeding was also permitted. Moreover, this 

time off work could be taken by the father, provided that both the mother and 

the father were employed. In view of this legislation, Mr Roca Álvarez was 

refused leave on the ground that the mother of Mr Roca Álvarez’s child was not 

employed but self-employed and the mother’s employment was an essential 

condition of entitlement to that leave. 

 

The ECJ first analysed whether the two elements of direct discrimination, i.e. a 

comparable situation and a differential treatment, were present. The Court 

confirmed that the positions of a male and a female worker, father and mother 

of a young child, are comparable with regard to their possible need to reduce 

their daily working time in order to look after their child1112. Next, the Court 

made also clear that the Spanish breastfeeding leave established a difference 

on grounds of sex, as between male and female employees, since female 

workers who were mothers and whose status was that of an employed person 

were directly entitled to take leave during the first 9 months following the child’s 

birth, whereas male workers who were fathers with that same status were not 

entitled to the same leave unless the child’s mother was also an employed 

person1113. 

 

Then, the Court studied whether the measure at issue could be included in the 

exceptions to the principle of equal treatment of Articles 2(3) and 2(4) of the 

ETD. As regards the protection of women in connection with pregnancy and 

maternity, after echoing the Hofmann reasons, the Court concluded that the 

Spanish breastfeeding leave could not be justified by Article 2(3), for two main 

reasons: its purpose and the persons entitled to it. First, as the leave had been 

detached from the biological fact of breastfeeding, the Court considered it as 

time purely devoted to the child and as a measure which reconciled family life 
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and work1114. The second reason is that breastfeeding leave could be taken by 

the employed father or the employed mother without distinction (provided that 

both were employed), which meant that the leave seemed to be accorded to 

workers in their capacity as parents of the child1115. Taking into account these 

two arguments, the Court concluded that the leave could not be regarded as 

ensuring the protection of the biological condition of the woman following 

pregnancy or the protection of the special relationship between a mother and 

her child1116. 

 

With regard to the exception of Article 2(4) of the ETD, the ECJ clarified that this 

provision authorises national measures relating to access to employment, 

including promotion, which give a specific advantage to women with a view to 

improving their ability to compete on the labour market and to pursue a career 

on an equal footing with men1117. The Court did not consider the breastfeeding 

leave as a positive action measure within the meaning of Article 2(4) because it 

deemed the differential treatment between men and women liable to perpetuate 

a traditional distribution of the roles of men and women by keeping men in a 

role subsidiary to that of women in relation to the exercise of their parental 

duties. For example, it explained that the refusal of breastfeeding leave to a 

father whose status was that of an employed person, on the sole ground that 

the mother was a self-employed person, could have as its effect that the mother 

would have to limit her self-employed activity and bear the burden resulting from 

the birth of her child alone, without the father being able to ease that burden1118. 

 

The Roca Álvarez judgment has been welcomed by legal scholars. Following 

DAVIES, “EU law is now playing a role in ensuring that national parental leave 

is granted equally to men and women unless it is strictly related to 

pregnancy”1119. In the same line of thinking, WELDON-JOHNS underlines that 

the decision in Roca Álvarez recognises “a boundary between maternity and 
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childcare rights”1120. More enthusiastically, CARACCIOLO DI TORELLA claims 

that Roca Álvarez “represents an unprecedented U-turn from the previous 

reasoning of the Court –and EU legislation more generally− that had de facto 

consistently construed the care of young children as the mother’s main, if not 

sole, responsibility”1121.  

2.2.2.5. Parental leave 

 

The last case about child-related leaves and discrimination against men relates 

to parental leave (Maïstrellis1122). Irrespective of Directive 2010/18, which has a 

direct influence on this case, the focus will be put on the Recast Directive 

2006/54 (where the ETD was integrated), which is the Directive applicable 

ratione temporis to this case. 

 

Mr Maïstrellis, a judge in Greece, submitted an application to the Greek Minister 

for Justice, Transparency and Human Rights seeking paid parental leave of 9 

months for the purpose of bringing up his child who was born on 24 October 

2010. His application was rejected on the ground that, in accordance with the 

Civil Service Code, if the civil servant’s wife does not work or exercise any 

profession, the male spouse shall not be entitled […], unless it is considered 

that, due to a serious illness or injury, the wife is unable to meet the needs 

related to the upbringing of the child.  

 

In its analysis, the ECJ, after acknowledging that parental leave as provided for 

in the Civil Service Code concerned civil servants in their capacity as parents, 

reminded that the situation of a male employee parent and that of a female 

employee parent are comparable as regards the bringing-up of children1123. 

Once confirmed the comparability of situations between men and women, the 

Court went on assessing the differential treatment on grounds of sex: whereas a 

father exercising the profession of civil servant was not entitled to parental leave 

for childcare in a situation where his wife did not work or exercise any 
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profession −unless it was considered that due to a serious illness or injury the 

wife was unable to meet the needs related to the upbringing of the child− a 

mother exercising the profession of civil servant was entitled to parental leave 

regardless of the employment status of her husband1124. 

 

Right after determining the elements of direct discrimination, the Court excluded 

parental leave from the scope of positive action (Article 3 of the Directive 

2006/54), because Greek legislation, far from ensuring full equality in practice 

between men and women in working life, was liable to perpetuate a traditional 

distribution of the roles of men and women by keeping men in a role subsidiary 

to that of women in relation to the exercise of their parental duties1125. Although 

the Court did not analyse directly the “pregnancy and maternity” exception of 

Article 28(1) of the Recast Directive, it excluded indirectly the possibility to 

understand parental leave as part of this exception: the Court made clear that 

parental leave did not fall within the protection provided by the PrWD 

establishing maternity leave1126 (maternity leave, following the ECJ’s case law, 

is part of the “pregnancy and maternity” exception).  

2.2.3. Case law in the context of the equal treatment Directives in the field of social 

protection 

 

As formerly mentioned, there are three Directives on sex equality in the field of 

social protection: Directive 79/7, about statutory social security, Directive 

86/378, on occupational social security (currently integrated in the Recast 

Directive 2006/541127), and Directive 2004/113, about the access to and supply 

of goods and services, where private social protection is included.  

 

For occupational social security, account must be taken as well of the principle 

of equal pay of Article 119 EECT (current Article 157 TFEU), which applies 

directly to the occupational schemes of employees given the combined effect of 

the Defrenne II judgment1128, which declared that the principle of equal pay 
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contained in this Article was directly effective, and the Barber judgment1129, 

which declared that a pension paid under an occupational scheme constitutes 

consideration paid by the employer to the worker in respect of his employment 

and consequently falls within the scope of Article 119 EECT.  

 

Coming back to the Directives in the field of social protection, they contain 

similar exceptions to the ones applicable in the field of employment. With 

different wordings, the three Directives currently in force include among their 

exceptions to the principle of equal treatment between men and women the 

protection of women as regards pregnancy and maternity1130 and positive action 

measures1131.  

 

It is pertinent to clarify at this point that, in the context of child-related leaves, 

the Directives in the field of social protection are applicable only when the 

income replacement during these leaves is paid by social security (statutory or 

occupational) or a private insurance scheme (and not by the employer). In other 

words, these Directives are applicable when maternity, parental or other alike 

benefits are paid. It has to be noted also that the scope of application of these 

Directives does not always cover all these benefits (see point 2.3.3 of part I). 

 

Up to this date, there is no direct case law about discrimination against men and 

child-related benefits. This could be due to the fact that the disputes are about 

child-related leaves in general and not in particular about the benefits 

accompanying them. However, it is worth commenting two interrelated cases 
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 ECJ, 17 May 1990, Barber v Guardian Royal Exchange Assurance Group, case C-262/88, 
ECLI:EU:C:1990:209. 
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 According to Article 4(2) of Directive 79/7, the principle of equal treatment shall be without prejudice 
to the provisions relating to the protection of women on the grounds of maternity; following Article 28(1) 
of Directive 2006/54, this Directive shall be without prejudice to provisions concerning the protection of 
women, particularly as regards pregnancy and maternity; pursuant to Article 4(2) of Directive 2004/113, 
this Directive shall be without prejudice to more favourable provisions concerning the protection of 
women as regards pregnancy and maternity.   
1131

 Recital 3 of Directive 79/7 allows Member States to adopt specific provisions for women to remove 
existing instances of unequal treatment; according to Article 3 of Directive 2006/54, Member States may 
maintain or adopt measures within the meaning of Article 141(4) of the Treaty with a view to ensuring 
full equality in practice between men and women in working life; pursuant to Article 6 of Directive 
2004/113, with a view to ensuring full equality in practice between men and women, the principle of 
equal treatment shall not prevent any Member State from maintaining or adopting specific measures to 
prevent or compensate for disadvantages linked to sex. 
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about the French scheme governing the retirement of civil servants 

(Griesmar1132 and Leone1133). These cases do not concern directly child-related 

benefits but rather the advantages of upbringing children in the framework of an 

occupational retirement scheme.  

 

In the first case, Mr Griesmar was granted a retirement pension. For the 

calculation of that pension account was taken of the years of service actually 

completed by him. However, no account was taken of the one year service 

credit to which female civil servants were entitled in respect of each of their 

children because the Civil and Military Retirement Pensions Code did not permit 

a male civil servant to receive this credit, even if he was in a position to prove 

that he had in fact assumed the task of bringing up his children. For this reason, 

Mr Griesmar argued that the Civil and Military Retirement Pensions Code was 

contrary to Article 119 EECT.  

 

The Court considered that the situations of a male civil servant and a female 

civil servant may be comparable as regard the bringing-up of children, despite 

the fact that the task of bringing up children is generally carried out by 

women1134, and acknowledged a difference in treatment on grounds of sex in 

regard to male civil servants who had in fact assumed this task1135. Once the 

elements of direct discrimination were outlined, the ECJ wondered whether the 

credit in question could be considered as a positive action measure.  First, the 

Court explained that positive action measures must, in any event, contribute to 

helping women conduct their professional life on an equal footing with men, and 

declared that the credit at issue did not help women in their professional life 

because it did not provide a remedy for the problems which they may encounter 

in the course of their professional career1136. As a result, the Court concluded 

that the French Code infringed the principle of equal pay inasmuch as it 

excluded male civil servants who were able to prove that they assumed the task 

of bringing up their children from entitlement to the credit.  

                                                           
1132

 ECJ, 29 November 2001, Griesmar, case C-366/99, ECLI:EU:C:2001:648.  
1133

 ECJ, 17 July 2014, Leone, case C-173/13, ECLI:EU:C:2014:2090. 
1134

 Paragraph 56.  
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 Paragraph 58.  
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 Paragraphs 64 and 65.  
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The Leone case was the second episode of the Griesmar case. The French 

provisions on service credits for the purposes of pension calculation were 

adapted after the ECJ judgment in Griesmar. According to the new provisions, a 

service credit fixed at four trimesters was awarded for the calculation of the 

pension of any civil servant (male or female), for each child born or adopted 

prior to 1 January 2004, or taken into care before that date and nurtured for at 

least nine years, provided that the civil servant could demonstrate that he or she 

had taken a career break for a continuous period of at least two months, in the 

form of maternity leave, adoption leave, parental leave, parental care leave or 

leave in order to be available to bring up a child of less than 8 years of age.  

 

Notwithstanding the appearance of neutrality, the Court considered that many 

more women than men received the benefit of the advantage concerned. It 

argued that the fact that the service credit includes maternity leave among the 

forms of career break allowed under the applicable rules and giving rise to 

entitlement to a service credit means, given the minimum duration and 

mandatory nature of that leave under French law, that female civil servants who 

are the biological parent of their child, are, in principle, the ones who are in a 

position to benefit from the service credit advantage1137. The Court explored 

whether the difference in treatment might be objectively justified by a legitimate 

aim and the means of achieving that aim were appropriate and necessary. The 

French government explained that the purpose of the service credit in question 

was to compensate for the career-related disadvantages resulting from career 

breaks for reasons of birth, arrival in the home or bringing-up of children1138. 

More specifically, the French Government indicated that these career breaks 

had a direct impact on the amount of the civil servant’s pension, either because 

no account was taken of periods of career break for the purposes of calculating 

the pension, or because of the career slowdown they entailed1139. Although the 

Court considered that there was a legitimate social policy aim, it questioned 

whether and to what extent the service credit genuinely pursued that aim, taking 
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into account for example that maternity and adoption leave are accompanied by 

the maintenance of acquired pension and promotion rights, whereas parental 

leave and parental care leave are characterised by total and partial 

maintenance of promotion rights respectively1140. Finally, the Court ruled out 

again a positive action measure because the service credit did not provide a 

remedy for the problems which they (civil servants) may encounter in the course 

of their professional career1141. 

 

A second measure was scrutinised in the Leone case: an early retirement 

pension for civil servants (male or female) who were parents of three children if 

they were able to show that, for each child, they had taken a career break of a 

continuous duration of at least two months in the form of maternity leave, 

paternity leave, adoption leave, parental leave, parental care leave or leave in 

order to be available to bring up a child of less than 8 years of age. For reasons 

which are, mutatis mutandis, identical to those mentioned in the previous 

paragraph, the Court concluded that this measure was also indirectly 

discriminatory against men. 

2.2.4. Conclusions: maternity leave as a non-discriminatory measure against fathers  

 

The case law of the ECJ in the context of sex equality defends that maternity 

leave is a legitimate exception to the principle of equal treatment between men 

and women. To reach this conclusion, the Court interpreted Article 2(3) of the 

ETD [current Article 28(1) of the Recast Directive 2006/54], which states that 

the ETD shall be without prejudice to provisions concerning the protection of 

women, particularly as regards pregnancy and maternity. According to the ECJ, 

this Article recognises the legitimacy of protecting not only a woman’s biological 

condition due to pregnancy and giving birth, but also the bonding between the 

mother and her new-born (the special relationship between a woman and her 

child over the period which follows childbirth1142). This reasoning was held for 

both short and relatively long periods of maternity leave −16 weeks in Betriu 
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Montull and 6 months in Hofmann − although in the former case the Court noted 

that the leave was mainly intended to protect the mother’s biological condition. 

 

Following the analysis of the case law of the ECJ, the case law of the ECtHR 

will be examined to see whether the latter Court is moving in the same direction 

or is rather deviating from the ECJ’s position.  
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3. CHILD-RELATED LEAVES AND DISCRIMINATION AGAINST NON-

DELIVERING PARENTS: CASE LAW OF THE EUROPEAN COURT OF 

HUMAN RIGHTS 
 

This section will revise the current case law of the ECtHR about child-related 

leaves and discrimination against non-delivering parents, which goes beyond 

sex equality. While the case law of the ECJ is limited to the area of sex equality, 

the ECtHR is more far-reaching and applies as well to parental status, under 

which a differential treatment between a delivering mother and a non-delivering 

parent may be scrutinised.  

3.1. The principle of equal treatment in the European Convention of 

Human Rights: its connections with EU Law  
 

As a preliminary comment, it has to be noted that the ECJ and the ECtHR 

operate within different legal contexts when interpreting the principle of equal 

treatment. Even if both Courts deliver binding judgments, the competences and 

procedures applicable to them differ considerably. The ECJ ensures a uniform 

interpretation of the Treaties and legislative acts of the EU institutions in 

preliminary rulings, whereas the ECtHR gives binding judgments in individual 

applications after all domestic remedies have been exhausted1143. As 

commented by BURRI, diverging interpretations by these two Courts might be 

particularly problematic when national Courts of the EU Member States have to 

interpret national law that has been implemented in accordance with EU law1144. 

 

The ECHR is a traditional Convention on fundamental rights which covers civil 

and political rights. One of the rights secured by this Convention is the principle 

of non-discrimination: the enjoyment of the rights and freedoms set forth in this 

Convention shall be secured without discrimination on any ground such as sex, 

race, colour, language, religion, political or other opinion, national or social 

origin, association with a national minority, property, birth or other status (Article 

14).  
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The principle of non-discrimination as set by the ECHR is extensive and 

restricted at the same time. On the one hand, the list of grounds of 

discrimination in Article 14 is illustrative (“any ground such as”) – sex being one 

of the grounds explicitly prohibited. Given the open-ended nature of this list, 

parental status –whether a parent is a delivering mother or a non-delivering 

parent− could also be included as a prohibited ground of discrimination (“other 

status”). As a matter of fact, part of the case law that will be studied afterwards 

examines possible discrimination on the grounds of parental status.  

 

On the other hand, the principle of equal treatment is limited because it is only 

applicable in connection with the rights and freedoms set forth in the 

Convention. Although these rights and freedoms were in principle only civil and 

political rights, an ECtHR’s innovative interpretation of the different provisions of 

the ECHR has made the protection of social rights possible1145. In particular, the 

right to respect for private and family life (Article 81146) has been interpreted in 

such a way as to include child-related leaves. As explained by the Court, it is 

true that Article 8 does not include a right to parental leave or impose any 

positive obligation on States to provide parental leave allowances. At the same 

time, by enabling one of the parents to stay at home to look after the children, 

parental leave and related allowances promote family life and necessarily affect 

the way in which it is organised. Parental leave and parental allowances 

therefore come within the scope of Article 8 of the Convention1147. 

 

Concerning the concepts of discrimination, these are not the same as the ones 

used by EU Law. As stated by BURRI, “the conceptualisation of the prohibition 

of sex discrimination by the ECtHR is quite different and does not rely on a clear 

                                                           
1145

 For instance, a right to a social security benefit which is assertable under domestic law falls under 
the scope of the right to the protection of property (Article 1 of Protocol No. 1), regardless of whether 
the benefit is contributory or non-contributory. For more information, see KESTEMONT, L. (2013b), 
pages 7-14, and PENNINGS, F. (1999). 
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2. There shall be no interference by a public authority with the exercise of this right except such as is in 
accordance with the law and is necessary in a democratic society in the interests of national security, 
public safety or the economic well-being of the country, for the prevention of disorder or crime, for the 
protection of health or morals, or for the protection of the rights and freedoms of others. 
1147

 Konstantin Markin v. Russia, application 30078/06, ECtHR, Grand Chamber, 22 March 2012, 
paragraph 130. 
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divide between direct and indirect discrimination. The approach to positive 

action is also different”1148.  

 

According to the case law of the ECtHR, discrimination means treating 

differently, without an objective and reasonable justification, persons in 

relevantly similar situations1149. This means that a differential treatment is only 

discriminatory if it has no objective and reasonable justification, in other words, 

if it does not pursue a legitimate aim or if there is not a reasonable relationship 

of proportionality between the means employed and the aim sought to be 

realised1150. Put another way, every differential treatment can be justified1151. In 

general, the Contracting States enjoy a margin of appreciation in assessing 

whether and to what extent differences in otherwise similar situations justify 

different treatment. The scope of this margin will vary according to 

circumstances, subject matter and background of the case, taking into account 

the existence or non-existence of common ground between the laws of the 

Contracting States. However, the margin of appreciation is very limited in the 

case of sex discrimination since only very weighty reasons can regard a 

difference in treatment based exclusively on the ground of sex as compatible 

with the Convention1152. 

 

The approach to positive action under the ECHR also differs from the one under 

EU Law. Following the ECtHR’s case law, not only does Article 14 allow 

Contracting States to treat groups differently in order to correct “factual 

inequalities” between them, but also obliges them to do so in some instances. In 

certain circumstances a failure to attempt to correct inequality through different 

treatment may in itself give rise to a breach of the Article1153. Additionally, as it 

will be seen, some positive action measures that the ECJ invalidated were 

admitted as compatible with the principle of equal treatment by the ECtHR. 
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In sum, the principle of non-discrimination of Article 14 ECHR, in conjunction 

with the right to respect for private and family life of Article 8 ECHR, allows the 

ECtHR to examine the cases of discrimination against non-delivering parents 

and child-related leaves. The question which arises now is whether the case 

law of the ECtHR is relevant to the purposes of this PhD. In other words, is this 

case law significant for EU Law? 

 

The relationships between the ECHR and EU Law are mainly established in the 

TEU and the CFREU. Article 6(2) TEU foresees the accession of the Union to 

the ECHR, an accession that has not materialised yet1154. In addition, according 

to Article 6(3) TEU, fundamental rights, as guaranteed by the European 

Convention for the Protection of Human Rights and Fundamental Freedoms 

[…], shall constitute general principles of the Union's law. In BLANPAIN’s 

opinion, “in practical terms this means that any action of the Council, the 

Commission and other Union institutions or directive might be examined from 

the point of view of the Human Rights Convention by the Court [the CJEU]”1155. 

More cautious, BURRI claims that “this provision clearly reflects a will to further 

synergy in the field of fundamental rights between both European law 

systems”1156.  

 

For its part, Article 52(3) CFREU goes beyond and states that in so far as this 

Charter contains rights which correspond to rights guaranteed by the 

Convention for the Protection of Human Rights and Fundamental Freedoms, 

the meaning and scope of those rights shall be the same as those laid down by 

the said Convention. Moreover, the preamble of the Charter reaffirms the rights 

as they result, in particular, from the ECHR and the case law of the ECtHR1157. 

Likewise, the Declaration A(1) of the intergovernmental conference which 

                                                           
1154 The Union shall accede to the European Convention for the Protection of Human Rights and 

Fundamental Freedoms. Such accession shall not affect the Union's competences as defined in the 
Treaties [Article 6(2)]. Protocol No 8 relating to Article 6(2), annexed to the TEU and to the TFEU, 
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Treaty of Lisbon, also annexed to the TEU and to the TFEU. 
1155
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adopted the Treaty of Lisbon, annexed to the TEU and to the TFEU, concerning 

the CFREU, makes clear that the CFREU confirms the fundamental rights 

guaranteed by the ECHR.  

 

All in all, there are several interconnections between EU Law and the ECHR. 

First of all, there is a clear alignment between the rights of the CFREU and the 

rights recognised by the ECHR. Furthermore, there is also a will to align the 

meaning and scope of the rights in the Charter to those in the European 

Convention, which is reflected ultimately in the expected accession of the Union 

to the ECHR. One of the fundamental rights included in both human rights’ 

instruments is the principle of non-discrimination analysed here. Consequently, 

the meaning and scope of this principle in the ECHR and its interpretation by 

the ECtHR is definitively relevant. In a very interesting article about the PrWD, 

which will be commented below, FOUBERT and IMAMOVIĆ conclude that “the 

EU and its court can learn lessons from Strasbourg”1158. 

3.2. Case law of the European Court of Human Rights  
 

Next, the case law of the ECtHR about child-related leaves and the possible 

discrimination on the grounds of sex or parental status will be described. For the 

sake of clarity and comparison, the presentation of this case law will follow the 

same order of appearance used for EU Law1159: equal pay, equal working 

conditions and equal social protection. However, no case law exists about equal 

pay, so the case law about equal working conditions will come first. 

3.2.1. Case law in the context of equal working conditions 

 

There are two cases before the ECtHR about a possible discrimination against 

men and working conditions1160, where the different child-related leaves are 

included. The two cases are related to parental leave: the Petrovic case in 1998 

and the Markin case in 2012. The judgements of these two cases offer different 

solutions and show the evolution of the ECtHR. 
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The Petrovic case1161 is about an Austrian national, Mr Antun Petrovic, who was 

a student and worked part time. His wife, who had already finished her 

university studies and was a civil servant in a federal ministry, gave birth on 27 

February 1989. She carried on working while the applicant took parental leave 

to look after the child. On 25 April 1989 Mr Petrovic claimed a parental leave 

allowance, but his claim was turned down because Austrian legislation provided 

that only mothers could claim such an allowance when a child was born. 

Indeed, under the Unemployment Benefit Act 1977, mothers were entitled to a 

parental leave allowance provided that, following the birth of their child, they 

took up to one year’s parental leave and were eligible for maternity benefit (a 

welfare allowance payable to working mothers for a period of 8 weeks after the 

birth).  

 

The ECtHR acknowledged a difference in treatment on grounds of sex because 

parental leave allowances were paid only to mothers, not fathers, once a period 

of 8 weeks had elapsed after the birth and the right to a maternity allowance 

had been exhausted1162. Next, the Court explained the difference between 

maternity leave and parental leave:  

 Maternity leave and the associated allowances are primarily intended to 

enable the mother to recover from the fatigue of childbirth and to 

breastfeed her baby if she so wishes.  

 Parental leave and the parental leave allowance relate to the period 

thereafter and are intended to enable the beneficiary to stay at home to 

look after the infant personally.  

 

While aware of the differences which may exist between mother and father in 

their relationship with the child, the Court started from the premise that so far as 

taking care of the child during the period of parental leave is concerned, both 

parents are “similarly placed”1163. This way, the ECtHR shares the ECJ’s view 
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that a male worker and a female worker are in comparable situations as regard 

the bringing-up of children.  

 

If the ECJ’s methodology was used, there would be a case of discrimination 

since the two elements of direct discrimination are present: a differential 

treatment and a comparable situation between men and women. However, for 

the ECtHR every differential treatment can be justified.  

 

In apparently contradictory terms, the ECtHR explained that, even if the equality 

of the sexes was at that moment a major goal in the member States of the 

Council of Europe and very weighty reasons would be needed for such a 

difference in treatment to be regarded as compatible with the Convention, the 

Contracting States enjoyed a certain margin of appreciation in assessing 

whether and to what extent differences in otherwise similar situations justify a 

different treatment in law and that, in this respect, one of the relevant factors to 

determine the scope of the margin of appreciation was the existence or non-

existence of common ground between the laws of the Contracting States. The 

Court then indicated that at the end of the 1980s there was no common 

standard in this field, as the majority of the Contracting States did not provide 

for parental leave allowances to be paid to fathers1164. Taking this into account, 

it concluded that the Austrian authorities’ refusal to grant the applicant a 

parental leave allowance had not exceeded the margin of appreciation allowed 

to them and thus the difference in treatment complained of was not 

discriminatory within the meaning of Article 14 ECHR. 

 

There were one concurring opinion and one joint dissenting opinion of two 

judges, which are worth commenting. The concurring opinion basically found 

the situations of men and women not comparable to the purpose of parental 

leave because such rights are indisputably inspired by the biological and 

psychological bond between mother and child, especially in the period following 

birth1165. The joint dissenting opinion did not see any very weighty reasons to 

make the difference in treatment compatible with the Convention and held that 
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the reference to the situation in other European States and to the lack of 

uniform practice is not conclusive1166.  

 

  

The Markin case1167 is about a Russian national, Mr Konstantin Aleksandrovich 

Markin, a radio intelligence operator in a military unit who complained of the 

domestic authorities’ refusal to grant him parental leave because he belonged 

to the male sex. Equivalent posts in his unit were held by servicewomen and he 

was often replaced in his duties by female personnel. On 30 September 2005 

the applicant’s wife, Ms Z., gave birth to their third child. On the same day a 

court granted her petition for divorce. On 6 October 2005 the applicant and Ms 

Z. entered into an agreement under which their three children would live with 

the applicant and Ms Z. would pay maintenance for them. On 11 October 2005 

the applicant asked the head of his military unit for three years’ parental leave. 

His request was rejected1168 because three years’ parental leave could be 

granted only to female military personnel. The Russian Labour Code provided 

that women were entitled to a so-called “pregnancy and delivery leave” 

(maternity leave) of 70 days before the childbirth and 70 days after it1169. 

Further, women were entitled to a three-year “child-care leave” (parental leave). 

Parental leave could also be taken in full or in part by the father of the child, 

his/her grandmother, grandfather, a guardian or any relative who was actually 

taking care of the child1170. Nonetheless, the Federal Law on the Status of 

Military Personnel provided that only female military personnel were entitled to 
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maternity leave and to parental leave in accordance with the Labour Code 

(there was no similar provision in respect of male personnel).  

 

The Court observed first a differential treatment on the grounds of sex because 

the applicant, being a serviceman, had no statutory right to three years’ parental 

leave, while servicewomen were entitled to such leave1171. Secondly, it held that 

in so far as parental leave and parental leave allowances are concerned, men 

are in an analogous situation to women1172. However, as under the ECtHR’s 

methodology every differential treatment can be justified, it remained to be 

ascertained whether the difference in treatment between servicemen and 

servicewomen was objectively and reasonably justified under Article 14 ECHR. 

 

The ECtHR explained that the evolution of society had significantly advanced 

since the Petrovic case and that the lack of consensus between the Contracting 

States of the late 80s had faded away. Indeed, the relevant international and 

comparative-law material showed that in 2005 in a majority of European 

countries, including in Russia itself, the legislation provided that parental leave 

could be taken by civilian men and women. Even more important for the case 

was the fact that in a significant number of the member States both servicemen 

and servicewomen were also entitled to parental leave1173. In this sense, the 

judgment acknowledged the passing of Directive 96/341174, which represented 

the binding standard for Member States of the EU, according to which parental 

leave was available to both parents as an individual entitlement1175. 

 

Once the lack of consensus between the Contracting States was excluded, the 

Court examined whether the difference in treatment could be justified by 

reference to traditions prevailing in a certain country, such as traditional gender 

roles and gender stereotypes. The ECtHR held that references to traditions, 
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general assumptions or prevailing social attitudes in a particular country are 

insufficient justification for a difference in treatment on grounds of sex1176. 

Additionally, the Court did not accept the justification given by the Russian 

Government to impose restrictions on the entitlement to parental leave, given 

the importance of the army for the protection of national security, because they 

were discriminatory on the grounds of sex1177. 

 

Finally, the Court ruled out a positive action measure alleged by the Russian 

Government. In the Court’s words, the different treatment of servicemen and 

servicewomen as regards entitlement to parental leave is clearly not intended to 

correct the disadvantaged position of women in society or “factual inequalities” 

between men and women. On the contrary, the Court agreed with the applicant 

that such difference had the effect of perpetuating gender stereotypes and was 

disadvantageous both to women’s careers and to men’s family life1178. 

 

In conclusion, the Markin case overruled the judgment in Petrovic and declared 

that there had been a violation of Article 14 taken in conjunction with Article 8 

ECHR. 

 

 

Generally speaking, legal scholars have criticised the judgment in Petrovic and 

have welcomed the new approach of the ECtHR in Markin. However, there 

have been critics to some elements of both judgments, for instance to the 

importance given to consensus between contracting States. As explained by 

KESTEMONT, when a great disparity between the Contracting States on a 

given matter still exists, the government enjoys a large margin of appreciation 

that “will only be narrowed down when the social attitudes and regulations in 

most Member States are univocal and a consensus is reached”1179. BRGLEZ, 

NOVAK and TKALEC argue that an emerging (domestic) consensus across the 

vast majority of contracting parties “may well prove even more difficult when 
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374 
 

dealing with preconceived beliefs that often differ significantly from state to 

state, from culture to culture”1180. 

 

It is important to highlight the case law in Markin according to which a difference 

in treatment cannot be justified by reference to traditions prevailing in a certain 

country, such as traditional gender roles and gender stereotypes. Some authors 

have underlined the similarities between the Markin case of the ECtHR and the 

Roca Álvarez case of the ECJ in the fight against gender stereotypes. For 

example, RUBIO-MARÍN affirms that both the CJEU and the ECtHR have 

validated “the agenda of fighting gender stereotypes around care roles”1181. In 

the same vein, FREDMAN claims that “the ECtHR is moving in step with the 

EU”1182 and BURRI that the Markin case “demonstrates synergy with EU 

law”1183. However, it could be argued that the ECtHR is still lagging behind 

because of the relevance given to the consensus between Contracting States. 

As a matter of fact, the description of the consensus in 2005 −in a significant 

number of the member States both servicemen and servicewomen were also 

entitled to parental leave1184− and the reference to “a particular country” 

−references to traditions, general assumptions or prevailing social attitudes in a 

particular country are insufficient justification for a difference in treatment on 

grounds of sex1185− shows to what extent such consensus is important. It 

seems that for the ECtHR gender stereotypes common to the majority of 

Contracting States could justify a differential treatment. Against this, it could be 

held with TIMMER, that an appeal to a stereotype should never form a 

justification1186.  

 

Finally, it is worth commenting an interesting article FOUBERT and IMAMOVIĆ 

wrote in 2015 about the maternity leave in the PrWD. They wonder what could 

occur if, after the accession of the EU to the ECHR, a case similar to Markin 
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was brought before the ECtHR against the EU, an EU Member State or both, 

where it is argued that the PrWD (and/or a provision of national law 

implementing it) is in violation of Article 14 taken in conjunction with Article 8 

ECHR. FOUBERT and IMAMOVIĆ believe that in this case the ECtHR would 

maintain its position in Markin that as far as their caring role is concerned men 

and women are “similarly placed” during the weeks that are not connected with 

physical recovery from childbirth. Therefore, they consider that presumably, not 

giving the right to maternity leave to men would amount to discrimination under 

the Convention and that the Commission would have to amend the PrWD 

accordingly and/or the CJEU would have to change its interpretation of it, or 

both1187. This optimism cannot be shared because, first, Markin is not about 

maternity leave but about parental leave. Moreover, the ECJ also maintains that 

women and men are similarly placed to look after children, but this claim does 

not prevent the Court from defending that maternity leave can be reserved for 

delivering mothers. Finally, recent case law, which will be explained below in 

point 3.2.3, gives no cause for optimism. 

3.2.2. Case law in the context of equal social protection 

 

There are two cases before the ECtHR in the context of social protection1188. 

The first one is directly related to child-related benefits, namely to a maternity 

benefit. The second case does not deal directly with child-related benefits but 

rather with the advantages of upbringing children in the framework of a statutory 

retirement scheme. Yet, it is worth commenting it because it shows a different 

approach to positive action from the one the ECJ followed in the two 

commented cases about the French scheme governing the retirement of civil 

servants (Griesmar and Leone). 

3.2.2.1. Maternity benefit 

 

The Weller case1189 is a case about a maternity benefit. Mr Lajos Weller is a 

Hungarian national who in 2000 married a Romanian citizen. On 30 June 2005 

his wife gave birth to twins. On 7 September 2005 Mr Weller requested a 
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maternity benefit amounting 148,000 Hungarian forints1190, but his claim was 

refused because in the light of the relevant Hungarian provisions only mothers, 

adoptive parents and guardians were entitled to the benefit in question; the 

natural father might only apply for such an allowance if the mother was 

deceased. Furthermore, the Romanian mother could not access this maternity 

benefit either because only mothers with Hungarian citizenship were entitled to 

it. Mr Weller alleged discrimination because of his parental status and the 

nationality of his wife. This second ground of discrimination will not be explained 

here. 

 

First of all, the ECtHR confirmed that the exclusion of Mr Weller from the benefit 

amounted to a difference in treatment on grounds of his parental status. The 

Court drew attention to the fact that not only mothers but also adoptive parents 

and guardians were entitled to the benefit in dispute, while a natural father was 

not. For this reason, the Court was of the view that this difference in treatment 

was not connected to the applicant’s sex (since adoptive parents or guardians, 

irrespective of their sex, were not excluded from the benefit) but to his parental 

status1191. 

 

Secondly, the Court tackled the question of comparability of situations. To do 

so, it assessed the nature of the maternity benefit, and observed the primarily 

financial character of the benefit shown by the fact that not only mothers but 

also adoptive parents and guardians and, in special circumstances, fathers 

might also claim it. For the Court, this wide range of entitled persons proved that 

the allowance was aimed at supporting new-born children and the whole family 

raising them, and not only at reducing the hardship of giving birth sustained by 

the mother. Given the nature of the benefit, the Court declared that, while 

differences may exist between mother and father in their relationship with the 

child, both parents are “similarly placed” in taking care of the child1192.  
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Thirdly, the Court observed that neither the domestic authorities nor the 

Government had put forward any objective and reasonable ground to justify the 

general exclusion of natural fathers from a benefit aimed at supporting all those 

who were raising new-born children, when mothers, adoptive parents and 

guardians were entitled to it. Moreover, unlike the Petrovic and Markin cases, 

here the Court, after noting that widely different social security systems exist in 

the Member States, held that the lack of a common standard does not absolve 

those States which adopt family allowance schemes from making such grants 

without discrimination1193. It therefore concluded that Mr Weller had suffered 

discrimination on the ground of his parental status and that Article 14 of the 

Convention, read in conjunction with Article 8, had been violated1194. 

3.2.2.2. Advantages of upbringing children in the framework of a retirement scheme 

 

The Andrle case1195 is about a Czech national, Mr Augustin Andrle, who was 

married from 1971 until 1998, when he divorced. In 1998 the applicant applied 

for custody of two of his four children, born in 1982 and 1985, which was 

awarded by a judgment. On 14 November 2003 the Czech Social Security 

Administration dismissed an application by Mr Andrle for a retirement pension 

as he had not attained the pensionable age required by the Czech legislation, 

which was, in his case, 61 years and 10 months. The applicant challenged the 

administrative decision, arguing that given the fact that he had cared for two 

children, he was entitled to retire at the age of 57 and had therefore reached the 

pensionable age. The applicant’s action was rejected by several courts, 

including the Constitutional Court, because the lowering of the pensionable age 

for having raised children was only applicable to women.    

 

As the principle of equal treatment of Article 14 ECHR has to be connected with 

the rights and freedoms set forth in the Convention, a link between the 

retirement pension in question and one of the rights in the Convention was 

needed. The linking right was the right to the protection of property (Article 1 of 
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Protocol No. 11196). As explained by the Court, if a Contracting State has 

legislation in force providing for the payment as of right of a welfare benefit –

whether conditional or not on the prior payment of contributions –that legislation 

must be regarded as generating a proprietary interest falling within the ambit of 

Article 1 of Protocol No. 1 for persons satisfying its requirements1197. 

Consequently, the question was whether the applicant had been discriminated 

against in the enjoyment of his right to protection of property on account of his 

sex.  

 

The Court seemed to implicitly acknowledge a differential treatment of men and 

women in comparable situations1198 when it examined directly whether the 

differential treatment pursued a legitimate aim and there was a reasonable 

relationship of proportionality between the means employed and the aim sought 

to be realised. The Court considered that the more favourable treatment of 

women who raised children in the former Czechoslovakia was a legitimate aim 

because it was originally designed to compensate for the factual inequality and 

hardship arising out of the combination of the traditional mothering role of 

women and the social expectation of their involvement in work on a full-time 

basis1199. Concerning proportionality, the Court took into account, on the one 

hand, the fact that the measure at stake was rooted in specific historical 

circumstances, and, on the other hand, the fact that in today's society the child-

bearing and child-rearing roles may no longer overlap to such a great extent. 

However, incapable of pinpointing any particular moment when the unfairness 

to men begins to outweigh the need to correct the disadvantaged position of 

women by means of affirmative action, it considered that there was a 
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reasonable relationship of proportionality between the impugned difference in 

treatment and the legitimate aim pursued1200.  

 

All things considered, the ECtHR validated a positive action measure and made 

it compatible with the principle of equal treatment of Article 14 of the Convention 

taken in conjunction with Article 1 of Protocol No. 1, until social and economic 

changes remove the need for special treatment for women1201. Furthermore, the 

Court explained why its position was different from the one in the Markin 

case1202: unlike the pension scheme, parental leave is a short-term measure 

which does not affect the entire lives of members of society. It is related to 

today's life of those concerned whereas the pension age reflects and 

compensates for inequalities of former times1203. 

 

As it can be seen, the solution given in Andrle by the ECtHR is different from 

that of the ECJ in Leone, where the Court concluded that an early retirement 

pension for civil servants (male or female) was indirectly discriminatory against 

men. As a matter of fact, the scope of positive action accepted by the ECJ in 

the Griesmar and Leone cases is more restrictive than that of the ECtHR. 

According to the ECJ, a positive action measure must, in any event, contribute 

to helping women conduct their professional life on an equal footing with men, 

by providing a remedy for the problems which they may encounter in the course 

of their professional career1204. More specifically, the Court held in Leone that 

the measure at dispute, which is limited to favouring an early end to working life, 

is no liable to provide a remedy for the problems which civil servants may 

encounter in the course of their professional life by helping them in their 

professional life and thereby ensure full equality in practice between men and 

women in working life1205. 
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In any case, as commented by BURRI, the solutions of the ECtHR and the ECJ 

are equally unsatisfactory. “The approach of the ECtHR does not contribute to 

weakening such stereotypes (gender stereotypes on the caring role of women) 

[…]. The Griesmar case has led to a levelling down at the end of the day”. In 

BURRI’s view, care credits should “be related to care and therefore be 

attributed on a sex-neutral basis”1206. With BURRI, it could be argued that 

benefits relating to upbringing children should be allocated to workers on the 

basis of actual care and not on the basis of stereotypical assumptions about the 

caring roles of women and men. Such advantages should be granted to the 

parent, male or female, who actually took care of their children or even could be 

shared between the parents if they equally contributed to raising their children.   

3.2.3. Other relevant case law: Enache v. Romania 

 

There is a recent case that, albeit related neither to child-related leaves nor to 

the social advantages of upbringing children, gives some insight into the 

question of whether the Court could eventually consider maternity leave as a 

discriminatory measure against non-delivering parents. This is Enache v. 

Romania1207. 

 

The applicant, Alexandru Enache, was a Romanian national who was born in 

1973 and lived in Bucharest (Romania). In December 2011, having been 

sentenced to seven year’s imprisonment for embezzlement, Mr Enache was 

committed to prison. He lodged an application for a stay of execution of his 

sentence grounded on the former Code of Criminal Procedure. A provision of 

this Code permitted mothers sentenced to prison to apply for a stay of execution 

of sentence until their child had reached the age of 1. The application lodged by 

Mr. Enache, whose child was a few months old, was dismissed on the grounds 

that the provision in question had to be interpreted restrictively and that he 

could not request its application by analogy. Relying on Article 14 ECHR, 

essentially read in conjunction with Article 8, Mr. Enache complained that he 

had been the victim of discrimination on grounds of sex as compared with 

female prisoners who had children under the age of 1. 

                                                           
1206

 BURRI, S. (2013), page 102. 
1207

 Enache v. Romania, application 16986/12, ECtHR, Fourth Section, 3 October 2017. 



381 
 

 

The Court noted that Romanian law provided for two categories of prisoners 

with children under the age of 1 to be treated differently: women, who could 

apply for a stay of execution of sentence, and men, who were not entitled to 

such a measure1208. Next, the ECtHR also tackled the question of whether men 

and women were in a comparable situation during the first year of the child’s 

life. The Court observed that the entitlement to stay of execution continued until 

the child’s first birthday and therefore extended beyond the period following the 

mother’s pregnancy and the birth itself and noted that the provision in question 

had the primary aim of safeguarding the best interest of the child. At the same 

time, it considered that, even though there might be differences in their 

relationship with the child, both the mother and the father could provide the 

appropriate attention and care during the first year of its life. Thus, they were in 

a comparable situation1209. However, it was to be determined whether the 

difference in treatment between male and female prisoners was objectively and 

reasonably justified under Article 14 ECHR.  

 

The Court had regard to the Government’s claim that the aim of the legal 

provision in question had been to take into account specific personal situations 

–including the female prisoners who were pregnant and the first year of the 

child’s life− with particular consideration to the special bonds between mother 

and child during that period. The Court held that this aim could be considered 

legitimate. Indeed, motherhood presented specific characteristics which should 

be taken into account, in particular, by means of protective measures. 

Consequently, the impugned exclusion did not amount to discrimination as 

prohibited under Article 14 in conjunction with Article 81210. 

3.2.4. Conclusions: a potential overlapping with the case law of the CJEU on 

maternity leave 

 

The ECtHR has not addressed yet the question of whether maternity leave is 

discriminatory against non-delivering parents. However, the recent judgment in 
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Enache v. Romania may provide guidance for future case law on this question. 

This judgment follows the rationale of EU Law and the case law of the CJEU: 

motherhood presents specific characteristics that justify the adoption of 

protective measures for women and particular consideration should be given to 

the special bonding between mother and child. These elements are the same 

as those provided in Article 2(3) of the ETD [current Article 28(1) of the Recast 

Directive 2006/54] and the Hofmann case law. For this reason, it is sensible to 

think that if the question of the compatibility between maternity leave and the 

principle of equal treatment on the grounds of sex or parental status is 

addressed, the ECtHR would replicate the answer given by the ECJ: such 

compatibility exists. All things considered, the above-mentioned optimism of 

FOUBERT and IMAMOVIĆ after a hypothetical accession of the EU to the 

ECHR cannot be shared here1211. On the contrary, it seems that the ECtHR is 

not going to give a new impetus to the ECJ’s case law.  
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4. MATERNITY LEAVE AND DISCRIMINATION AGAINST FATHERS: 

ASSESSMENT OF DIFFERENT ELEMENTS AND SCENARIOS 
 

The former second and third sections have identified and analysed the existing 

case law of the CJEU and the ECtHR about the possible discrimination against 

non-delivering parents and child-related leaves. This case law has revealed at 

least two things: first, that an evolution has taken place over time, as reflected 

by the Petrovic and Markin cases of the ECtHR about parental leave; second, 

that discrepancies on this topic exist at the moment, both within the Courts 

(between the AG and the CJEU in Betriu Montull) and between the Courts (the 

CJEU in Griesmar and Leone and the ECtHR in Andrle1212). With KOLDINSKÁ, 

it could be said that “the gender equality topic is still a very dynamic one, 

representing a great challenge and requiring deep reflection from the ECJ, as 

well as academics”1213. The purpose of this section is precisely to reflect on the 

following question: could eventually maternity leave be considered 

discriminatory against fathers by the CJEU? 

 

This section will carry out a systematic and in-depth analysis of whether 

maternity leave can eventually be considered discriminatory against fathers, by 

reviewing the key elements tackled by the CJEU in a case of discrimination on 

grounds of sex. To simplify things, the analysis will be made under the 

assumption that no period of paternity leave is allocated to fathers in order to 

look after the new-born. Hereinafter in this section, references will be made to 

fathers (and not to non-delivering parents) because, as explained before, the 

CJEU can only deal with discrimination based on sex. However, the ideas here 

reflected could also be used for a case of discrimination on the grounds of 

parental status affecting a non-delivering mother, for instance in a case before 

the ECtHR.  

 

First of all, it has to be clarified that the analysis will focus on direct 

discrimination: the possible direct discrimination of the father on the grounds of 
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sex. It is indisputable that a maternity leave allocated only to the mother is not a 

sex-neutral provision. For this reason, indirect discrimination is excluded. This 

kind of discrimination only applies to situations where an apparently neutral 

provision, criterion or practice would put persons of one sex at a particular 

disadvantage compared with persons of the other sex1214.   

 

According to the rulings of the ECJ, there are two things the claimant needs to 

prove in a case of direct discrimination: a differential treatment and the 

existence of a comparable situation. It is also important to recall that direct 

discrimination cannot be justified, except for the specific derogations provided 

for. Concerning maternity leave, the specific derogations are the pregnancy and 

maternity exception and positive action. 

 

Next, taking into account that a differential treatment between the delivering 

mother and the father clearly exists in the provision of maternity leave, the 

following elements will be analysed: the comparability of situations, the 

pregnancy and maternity exception and positive action. These three elements 

will be addressed consecutively in the three subsections in which this section is 

divided.   

4.1. Are the delivering mother and the father in a comparable 

situation? 
 

The answer to the question of whether the delivering mother and the father are 

in a comparable situation is clear-cut: their situations are not comparable 

because the delivering mother carries the baby during 9 months and delivers 

the child, suffering from a period of incapacity to work derived from such 

situations. However, the answer has to be nuanced because, as explained in 

part II of this PhD, for most delivering women the period of incapacity to work 

will last a maximum of 6 weeks after childbirth (puerperium), much shorter than 

the minimum 14-week maternity leave period prescribed by the EU Directives 

on maternity leave. In other words, in most cases the period from the 7th week 

on appears not to be justified at all by the protection of the mother, but only by 
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the care of the new-born. The question could then be reformulated as follows: 

are the delivering mother and the father in a comparable situation in relation to 

the period of maternity leave only justified by the care of the new-born? 

 

Both the ECJ and the ECtHR have consistently held that both parents are in 

comparable situations as regards the bringing-up of children. The ECJ has been 

consistent since the Commission v France case in 1988, where the Court 

explained that the category of parents belongs equally to men and women1215. 

In 2001, in Griesmar, the Court declared that the situations of a male civil 

servant and a female civil servant may be comparable as regard the bringing-up 

of children1216. In 2010, in the Roca Álvarez case, the Court confirmed that the 

positions of a male and a female worker, father and mother of a young child, are 

comparable with regard to their possible need to reduce their daily working time 

in order to look after their child1217. In 2014, in Leone, the Court repeated its 

declaration in Griesmar1218 and in 2015, in Maïstrellis, reiterated that the 

situation of a male employee parent and that of a female employee parent are 

comparable as regards the bringing-up of children1219.  

 

The ECtHR has also regularly held that parents are in comparable situations as 

regards the bringing-up of children. In 1998, in Petrovic, the Court declared that, 

while aware of the differences which may exist between mother and father in 

their relationship with the child, both parents are “similarly placed” when taking 

care of the child during the period of parental leave (from the 9th week after 

birth)1220. More clearly, in 2009, in Weller, the Court stated that, while 

differences may exist between mother and father in their relationship with the 

child, both parents are “similarly placed” in taking care of the child1221. In 2012, 

in Markin, the ECtHR held that in so far as parental leave and parental leave 

allowances are concerned (70 days after childbirth), men are in an analogous 
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situation to women1222. Finally, in 2017, in Enache, the Court considered that, 

even though there might be differences in their relationship with the child, both 

the mother and the father could provide the appropriate attention and care 

during the first year of the child’s life1223. 

 

Following some of the case law of the ECJ and the ECtHR mentioned, it could 

be said that mothers and fathers are in a similar position to look after the new-

born during part of the post-birth period of maternity leave. For instance, the 

Petrovic and Markin cases are about a parental leave which starts 8 weeks and 

70 days after childbirth respectively. What is more, according to other case law, 

fathers would be in a similar position during the whole post-birth period of 

maternity leave, from the very moment of childbirth. The Roca Álvarez case is 

about a breastfeeding leave from childbirth until the child is 9 months old and 

the Enache case is about the care provided during the first year of the child’s 

life. 

 

As a matter of fact, mothers and fathers are equally able to do almost all caring 

activities related to new-borns, such as changing diapers, bathing, dressing and 

bottle-feeding their babies or putting them to bed. The only exception is 

breastfeeding, which only women can do. This is something to be considered in 

next section. 

4.2. What is the scope of the pregnancy and maternity exception? 

 

A closed system of exceptions applies to direct discrimination, which means 

that it can only be justified if a specific derogation is provided for. These 

exceptions to the principle of equal treatment are conceived as “differential 

treatments regarded as compatible with the non-discrimination principle”1224. 

The Directives on equal treatment in the field of employment and social 

protection provide for an explicit pregnancy and maternity exception. The origin 

of this exception is Article 2(3) ETD, which states that the ETD shall be without 

                                                           
1222

 Konstantin Markin v. Russia, application 30078/06, ECtHR, Grand Chamber, 22 March 2012, 
paragraph 132. 
1223

 Enache v. Romania, application 16986/12, ECtHR, Fourth Section, 3 October 2017, paragraph 68. 
1224

 CASTRO ARGÜELLES, M.A., and MENÉNDEZ SEBASTIÁN, P., in GARCÍA MURCIA, J. (ed.) (2005), page 
178. 
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prejudice to provisions concerning the protection of women, particularly as 

regards pregnancy and maternity. This formula has been preserved in the 

current Recast Directive 2006/54 [Article 28(1)]. A similar exception is included 

in Directive 79/7 and Directive 2004/1131225.  

 

Concerning the “exception” nature of pregnancy and maternity, a few legal 

scholars think that pregnancy and maternity should not be an exception to the 

principle of equal treatment but rather a substantive right. A substantive right 

may be defined as the one that does not depend on the principle of equal 

treatment to be applied. Some examples are the right to 14 weeks of maternity 

leave in the PrWD and the SED 2010 or the right to return to the same post 

after maternity leave in Article 15 of the Recast Directive 2006/54. MASSELOT 

believes that the pregnancy and maternity exception “reinforces the idea that 

pregnancy and maternity rights are exceptions to, rather than a condition and 

part of, the concept of equality”1226. In the same vein, CARACCIOLO DI 

TORELLA supports “the establishment of a very important principle, namely that 

in the case of pregnancy and maternity, equal treatment is a substantive 

right”1227. Following FREDMAN, who refers only to pregnancy, “the advantage 

of such a strategy is that it does not rely on the general anti-discrimination 

principle, with its problematic dependence on equality. Thus pregnancy attracts 

rights for its own sake, rather than on the basis of an artificial comparison”1228. 

The approach defended by these legal scholars may be very useful for 

pregnancy and for the aspects of maternity that are unique to women, i.e. giving 

birth and breastfeeding, since a proper comparison between men and women 

cannot be established. However, in the absence of comprehensive substantive 

rights, the principle of equal treatment plays an important role as shown by the 

incidence of the equal treatment Directives on the protection of pregnancy and 

maternity1229.  

                                                           
1225

 According to Article 4(2) of Directive 79/7, the principle of equal treatment shall be without prejudice 
to the provisions relating to the protection of women on the grounds of maternity; pursuant to Article 
4(2) of Directive 2004/113, this Directive shall be without prejudice to more favourable provisions 
concerning the protection of women as regards pregnancy and maternity.   
1226

 MASSELOT, A. (2004), page 100. 
1227

 CARACCIOLO DI TORELLA, E. (1998), page 376. 
1228

 FREDMAN, S. (1992), page 134. 
1229

 See part I, sub-section 2.3.  

http://uam.summon.serialssolutions.com/search?s.dym=false&s.q=Author%3A%22Velasco+Portero%2C+Mar%C3%ADa+Teresa%22
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As a matter of fact, the “exception” nature of “pregnancy and maternity” is not 

irrelevant and has important consequences. According to the ECJ’s case law, 

the exceptions to the principle of equal treatment must be interpreted strictly, in 

view of the fundamental importance of this principle of equality of treatment1230. 

The Court has also pointed out that, in determining the scope of any derogation 

from an individual right such as the equal treatment of men and women, the 

principle of proportionality, one of the general principles of law underlying the 

Community legal order, must be observed1231.  

 

Concerning the scope of the exception, namely the “cryptic formula”1232 the 

protection of women, particularly as regards pregnancy and maternity, the 

opinion of legal scholars is not always clear. Yet, three different approaches can 

be distinguished. Some authors seem to include only the protection of the 

mother due to pregnancy and childbirth. ISSACHAROF and ROSEMBLUM 

affirm that “the Article 2(3) exemption treats pregnancy and childbirth as 

experiences that uniquely burden women in the workplace, and allows special 

treatment for women during and immediately after pregnancy to promote full 

equality between the sexes”1233. Similarly, WELDON-JOHNS holds that this 

exception should focus “on those characteristics that are specific to pregnant 

women and women who have recently given birth”1234. PRECHAL, referring to 

maternity, maintains that the exception should be limited to the mere period 

necessary for physical recovery after childbirth1235. A second group of authors 

seem to adopt a broader approach that could cover other biological differences 

of women related to pregnancy and maternity, such as breastfeeding. 

PEDROSA ALQUÉZAR believes that this provision covers “protective measures 

for women connected with their biological condition which differs from that of 

                                                           
1230

 See for example: ECJ, 15 May 1986, Johnston / Chief Constable of the Royal Ulster Constabulary, 
case 222/84, ECLI:EU:C:1986:206, paragraphs 36 and 44; and ECJ, 6 March 2014, Napoli, case C-595/12, 
ECLI:EU:C:2014:128, paragraph 41. 
1231

 See for example: ECJ, 15 May 1986, Johnston v Chief Constable of the Royal Ulster Constabulary, 
case 222/84, ECLI:EU:C:1986:206, paragraph 38; and ECJ, 19 March 2002, Lommers, case C-476/99, 
ECLI:EU:C:2002:183, paragraph 39. 
1232

 MASSELOT, A. (2004), page 100. 
1233

 ISSACHAROFF, S. and ROSEMBLUM, E. (1994), page 2203. 
1234

 WELDON-JOHNS, M. (2013), page 666. 
1235

 PRECHAL, S. (2004), page 539. 
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men”1236. BARNARD thinks that the exception is connected with “biological 

differences between the sexes”1237. As a third approach, in DUPATE’s view, the 

exception “gives considerable margin of discretion to the Member States in 

matters of pregnancy and maternity protection, thus not controlling special 

protection measures going beyond biological differences”1238.  

 

Next, four scenarios will be evaluated: the current situation and three alternative 

scenarios with different possible interpretations of the pregnancy and maternity 

exception. 

4.2.1. Current scenario: a broad exception and a non-individualised concept of 

equality 

 

First of all, it has to be noted that the legislative background of the ETD is not 

helpful in clarifying the scope of the pregnancy and maternity exception. The 

original Commission proposal1239 did not foresee such provision, which was 

suggested by neither the EP1240 nor the EESC1241 during the legislative 

procedure. 

 

The ECJ has consistently held an interpretation beyond the protection of the 

biological condition of the mother due to pregnancy and childbirth. The 

Hofmann case law maintains that it is legitimate to protect, not only the 

delivering mother’s biological condition due to pregnancy and giving birth, but 

also the special relationship between a woman and her child over the period 

which follows pregnancy and childbirth1242. Put another way, the ECJ includes 

in the pregnancy and maternity exception the care period of maternity leave. 

                                                           
1236

 PEDROSA ALQUÉZAR , S.I. (2013), page 193. 
1237

 BARNARD, C. (2012), page 339. 
1238

 DUPATE, K. (2006), page 13. 
1239 Proposal for a Council Directive on the implementation of the principle of equality of treatment of 

men and women as regards access to employment, vocational training, promotion and working 
conditions, 12.02.1975, COM(75) 36 final. 
1240 Opinion of the European Parliament on the proposal for a Directive on equality of treatment 

between men and women workers (access to employment, to vocational training, to promotion, and as 
regards working conditions), OJ C 111, 20 May 1975, 14. 
1241 Opinion of the European Economic and Social Committee on the communication of the Commission 

to the Council concerning equality of treatment of men and women as regards access to employment, 
vocational training, promotion and working conditions, OJ C 286, 15 December 1975, 8. 
1242

 ECJ, 12 July 1984, Hofmann v Barmer Ersatzkasse, case C-184/83, ECLI:EU:C:1984:273, paragraph 25. 
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Likewise, the ECtHR held in Enache that the protection of the special bonds 

between mother and child during the first year of the child’s life was a legitimate 

aim which justified a differential treatment between men and women.  

 

Concerning the first element of the exception, the protection of the biological 

condition of the delivering mother, it is connected with the EU Directives on 

maternity leave, which adopt a SSRA. These Directives have established a 

minimum EU standard of 14 weeks of maternity leave, which is the legislative 

reference at EU level to be taken into account when assessing this first 

element. Despite the medical evidence of the need for a much shorter 

incapacity to work period due to pregnancy and childbirth for most women (6 

weeks), 14 weeks is the minimum period the EU legislature considered to be 

appropriate when passing the PrWD and the SED 2010. 14 weeks could have 

been considered as a reasonable minimum period to cover the recovery of the 

mother during the puerperium (6 weeks after childbirth), as well as other 

potential medical complications that could arise throughout pregnancy and after 

the puerperium. The approach followed by the EU legislature is not 

individualised because it does not take into account the individual 

circumstances of the worker concerned, who may need shorter or longer 

periods of work incapacity, depending on pregnancy and post-partum 

complications.  

 

Regarding the second element of the pregnancy and maternity exception, 

remarkably enough, despite the continuous repetition by the ECJ of the 

Hofmann case law, no judgment has directly clarified what the special 

relationship between a woman and her child stands for. The only clues are 

given in the Roca Álvarez and Otero Ramos cases. In the first case the Court 

seems to indicate that breastfeeding is part of such special relationship. In the 

ECJ’s words, the fact that the evolution of the national legislation and its 

interpretation by the courts has little by little detached the granting of 

‘breastfeeding’ leave from the biological fact of breastfeeding precludes a 

finding that this measure ensures the protection of a woman’s biological 

condition following pregnancy, within the meaning of the case-law cited at 

paragraph 27 of this judgment (Hofmann case law). The Court continues: 
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feeding and devoting time to the child can be carried out just as well by the 

father as by the mother. Therefore this leave seems to be accorded to workers 

in their capacity as parents of the child. It cannot therefore be regarded as 

ensuring the protection of the biological condition of the woman following 

pregnancy or the protection of the special relationship between a mother and 

her child1243. In Otero Ramos, the ECJ considers that breastfeeding is intimately 

related to maternity and maternity leave1244. The ECtHR probably also referred 

to breastfeeding when it acknowledged the differences which may exist 

between mother and father in their relationship with the child1245. This seems to 

be the case if attention is paid to the Petrovic case: maternity leave and the 

associated allowances are primarily intended to enable the mother to recover 

from the fatigue of childbirth and to breastfeed her baby if she so wishes1246.  

 

The special relationship between a mother and her new-born could go beyond 

the fact of breastfeeding. This is related to the theory of attachment developed 

by BOWLBY in the 60’s and 70’s, whose main tenet is that an intense and 

constant emotional and physical attachment between mother and child is 

needed for the healthy development of the child1247. The work of BOWLBY was 

extended by AINSWORTH and KLAUS and KENNEL. AINSWORTH identified 

three main “attachment styles” (secure, ambivalent and avoidant) and found out 

that these differences in attachment patterns seemed to be explained, to a 

considerable degree, by mothers’ caregiving behaviour1248. KLAUS and 

KENNEL were the first to introduce the concept of bonding, arguing that contact 

between mother and child in the hours following birth was crucial when it came 

to the healthy development of the child because it greatly affected their long-

term attachment1249. As pointed out by FEENEY et al, the emphasis on mothers 
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 ECJ, 30 September 2010, Roca Álvarez, case C-104/09, ECLI:EU:C:2010:561, paragraphs 29, 30 and 
31.  
1244

 ECJ, 19 October 2017, Otero Ramos, case C-531/15, ECLI:EU:C:2017:789, paragraph 59. 
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 Petrovic v. Austria, application 20458/92, ECtHR, a Chamber, 27 March 1998, paragraph 36. See also 
Weller v. Hungary, application 44399/05, ECtHR, Second Section, 31 March 2009, paragraph 33; 
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 SÍMONARDÓTTIR, S. (2016), page 105. 
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 FEENEY, J.A. et al (2001), pages 28-29. 
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“reflected the traditional view of gender roles prevailing at the time”1250. 

However, as explained by SÍMONARDÓTTIR, many of the assumptions 

associated with the attachment theory have “become part of the landscape of 

contemporary parenting culture where priority has been placed on additional 

maternal responsibilities and the intensification of motherhood”1251. 

 

FIGUEIREDO et al explain that progressively during pregnancy the mother 

usually constructs the necessary psychological availability for an adequate 

neonatal interaction and care after childbirth and that hormonal changes and 

first contacts with the neonate also benefit the mother-to-infant emotional 

involvement and adjusted interaction1252. Yet, this does not mean that emotional 

involvement cannot be created between the father and the child. In fact, these 

authors studied the initial emotional involvement with the new born1253, during 

the first after delivery week, paying particular attention to the differences 

between mothers and fathers. They conclude that “mothers’ and fathers’ 

emotions toward the infant tend to be similar” and that “the results obtained in 

this study support some authors’ suggestions of there being no differences 

between mother-to-infant and father-to-infant bonding”1254. The same line is 

followed by the WHO when it states that “some differences have been found in 

the parenting of men and women but in most studies the similarities appear to 

be most striking”. Moreover, it acknowledges the difficulties of defining “quality 

parenting” or “involvement” and affirms that “variables other than the sex of the 

parents are thought to be more decisive for the health of the child –in particular 

the child’s experience of the relationship to the adult, the social environment, 

social class, level of education, income and other factors”1255. 

 

In contrast, FEENEY et al make reference to several studies which suggest 

“that interactions with fathers also shape children’s attachment security, though 
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 FEENEY, J.A. et al (2001), pages 27. 
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 WORLD HEALTH ORGANIZATION (2007), pages 16-17. 



393 
 

possibly to a lesser degree that those with mothers”. At the same time, these 

authors claim that fathers contribute to their children’s development in other vital 

ways. For example, when they engage in physical play with their offspring they 

foster the capacity for cooperative play with family members and peers1256. For 

its part, ERLANDSSON et al analysed the skin-to-skin care with the father after 

a caesarean birth and its effect on the new-born crying and pre-feeding 

behaviour. They found out that infants with the father cried more when 

compared with the results in a previous study for skin-to-skin care with the 

mother at about the same time after birth. According to these authors, the 

differences in crying levels may be due to several reasons, among them lack of 

exposure to maternal odour or differences in the way mothers and fathers 

behaved toward their new-born infant1257. 

 

In sum, the literature consulted is not conclusive about the mother-to-child and 

the father-to-child relationships being fundamentally different. Conversely, there 

is consensus in medical literature on the fact that breastfeeding is unique to 

women and beneficial to children (see below). Moreover, the ECJ in the Roca 

Álvarez and Otero Ramos cases and the ECtHR, particularly in Petrovic, 

suggest that breastfeeding is an important element of the special relationship 

between a woman and her child. Taking into account all these arguments, it will 

be assumed in this PhD that breastfeeding is the determinant element of the 

special relationship between a woman and her child. 

 

As in the case of the protection of the mother, the ECJ applies a non-

individualised approach to breastfeeding, because it only takes into account the 

fact that in general women breastfeed their babies during maternity leave. 

However, some women cannot breastfeed or simply do not want to do it. 

Moreover, even if they can and want to breastfeed there are often specific 

provisions at national level (different from maternity leave) especially designed 

to facilitate breastfeeding. These issues will be discussed below in the 

alternative scenario I. 
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All things considered, the protection of women, particularly as regards 

pregnancy and maternity is interpreted by the ECJ as including, not only the 

protection of the biological condition of women due to pregnancy and giving 

birth, but also the protection of breastfeeding. In other words, the exception 

would cover the two biological elements that are unique to women in 

comparison to men. As put by DUPATE, “the only biological differences existing 

between the sexes are that only women are able to give birth and provide 

breastfeeding”1258.  

 

As it stands, the interpretation of the pregnancy and maternity exception by the 

ECJ is rather broad, because the protection of breastfeeding is not so much 

connected with the protection of women, which is the aim of the exception, but 

rather with the protection of the new-born that benefits from breastfeeding. As a 

matter of fact, there is consensus in medical literature on the fact that 

breastfeeding is beneficial to children, because it protects them against some 

infections, improves the neurologic development, reduces the risks of suffering 

from cancer and increases the bond mother-child1259. Following HEYMANN, 

RAUB and EARLE, “there is extensive evidence that breastfeeding lowers infant 

and child morbidity and mortality by reducing the risk of infection”1260. In the 

words of NEWTON, “breastmilk is uniquely composed to satisfy the biologic 

needs of the human infant”1261. The WHO recommends exclusive breastfeeding 

up to 6 months of age, with continued breastfeeding along with appropriate 

complementary foods up to 2 years of age or beyond1262.  

 

Having in mind the minimum EU period for the protection of the biological 

condition of the mother (14 weeks) and the period during which the WHO 

recommends breastfeeding (until the child is 2 or beyond), the pregnancy and 

maternity exception seems to be far-reaching. The exception could justify 
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almost any period of maternity leave and it is not surprising that both short and 

relatively long periods of maternity leave −16 weeks in Betriu Montull and 6 

months in Hofmann− were found to be included in the exception of Article 2(3) 

of the ETD.  

 

It could be concluded that the current scenario, with a broad interpretation of the 

pregnancy and maternity exception and a non-individualised approach to 

equality, offers Member States a large margin of manoeuvre to set long periods 

of maternity leave for the delivering mother without conflicting with the principle 

of non-discrimination on grounds of gender.  

 

To put it in concrete terms, the maternity leave of all the countries analysed in 

part II would be included in the pregnancy and maternity exception: from the 

shorter leaves in BE −15 weeks for employees and 12 weeks for self-employed 

workers−, ES −16 weeks− and PT1263 −120 or 150 days1264−, to the longer 

leaves in IE −42 weeks for employees and 26 weeks for independent workers− 

and the UK −52 weeks for employees and 39 weeks for self-employed workers.   

 

In what follows, three alternative scenarios will be analysed. The question for all 

of them is: what could be an alternative reaction of the ECJ if a new case of 

maternity leave and discrimination against fathers is brought to the Court? The 

idea is to reflect on possible jurisprudential solutions and its practical 

implications. Therefore, this analysis is not about proposals for legislative 

reform, which will be tackled in the Conclusions of this PhD. In this sense, a 

legislative reform is preferable to a jurisprudential solution, notably when it 

implies an important revision of the legislation.    

4.2.2. Alternative scenario I: a broad exception but an individualised concept of 

equality 

 

An alternative scenario would be a reaction by the ECJ to maintain the broad 

interpretation given to the maternity and pregnancy exception, but with an 
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individualised approach to equality. In essence, this means that the application 

of the exception would depend on the factual individual situation of women, 

which might vary from child to child. The idea behind this approach is that 

fathers should not be excluded from periods of childcare only because women 

are “on average” 14 weeks unable to work due to pregnancy and childbirth1265 

and generally breastfeed their babies. In this sense, some case law of the ECJ 

about Article 2(3) of the ETD calls for an individual assessment when the 

principle of equal treatment is involved. 

4.2.2.1. Individualised concept of equality 

 

In the Commission v Austria case1266 the ECJ was confronted with three 

prohibitions of employment of women based on the protection of women in 

Article 2(3) of the ETD. One of these was a general1267 prohibition in the 

underground mining. According to the Austrian Government, on average, mass 

and muscular strength, vital capacity, absorption of oxygen, blood volume and 

the number of red blood cells are less in women than they are in men. Due to 

these morphological differences very strenuous physical labour in the 

underground mining industry exposed women to more risks. In contrast, the 

Court held that Article 2(3) does not allow women to be excluded from a certain 

type of employment solely because they are on average smaller and less strong 

than average men, while men with similar physical features are accepted for 

that employment1268.  

 

The other two prohibitions of employment in Commission v Austria were a 

general1269 prohibition in a high-pressure atmosphere and an absolute1270 

prohibition in diving work. Again, the Austrian Government maintained that 

prohibiting the employment of women in physically very demanding work in a 

high-pressure atmosphere and their employment in diving work was justified 

because their respiratory capacity is less than men’s and because they have a 
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lower red blood cell count. The Court challenged once more this argument 

because it relied on an argument based on measured average values for 

women to compare them with those for men. It concluded that legislation that 

precludes any individual assessment and prohibits women from entering the 

employment in question, when that employment is not forbidden to men whose 

vital capacity and red blood cell count are equal to or lower than the average 

values of those variables measured for women, is not authorised by virtue of 

Article 2(3) of Directive 76/207 and constitutes discrimination on grounds of 

sex1271. 

 

Another case of an individualised approach to equality is Test-Achats1272 which, 

albeit not referring to Article 2(3) of the ETD, is very relevant since it invalidated 

a provision of a Directive for being incompatible with Articles 21 and 23 of the 

CFREU. Article 5(1) of Directive 2004/113 obliges Member States to ensure 

that in all new contracts concluded after 21 December 2007 the use of sex as a 

factor in the calculation of premiums and benefits for the purposes of insurance 

and related financial services shall not result in differences in individuals' 

premiums and benefits. In other words, the provision does not allow different 

premiums and benefits based on average calculations related to sex. 

Notwithstanding this general rule, Article 5(2) of Directive 2004/113 allowed 

Member States to derogate from it under certain circumstances1273. When 

making use of this derogation, they had to review their decision five years after 

21 December 2007. 

 

The ECJ declared invalid Article 5(2) of Directive 2004/113 with effect from 

21 December 2012 because of the risk of indefinite perpetuation of this 

derogation. In the Court’s view, this worked against the achievement of the 

objective of equal treatment between men and women and was incompatible 

with Articles 21 and 23 of the Charter1274. With KESTEMONT, this judgment “is 
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ECLI:EU:C:2011:100, paragraphs 31 and 32. 
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inspired by an underlying view on the concept of equality. After all, the CJEU 

has a fundamental problem with a «group concept of equality», which is among 

others being used by insurance companies: as women have a longer life 

expectancy, the life insurance of every female will be more expensive than the 

same insurance for a male insured person. The CJEU rejects such group based 

distinctions and defends an individualistic approach of equality: every person 

needs to be treated according to its individualistic characteristics and not 

because of his/her membership to a certain group”1275. KESTEMONT’s view is 

shared by BARNARD, for whom the logic of the ruling in Test-Achats is clear: 

“sex-based actuarial factors are based on stereotypical assumptions which are 

incompatible with the case-by-case merit-based approach”1276.   

 

Next, it will be explained how a case-by-case approach could be applied to 

each of the elements of the pregnancy and maternity exception, namely the 

protection of the mother and breastfeeding. 

4.2.2.2. Individualisation of the protection of the mother 

 

As described in part II, the real period of incapacity to work due to pregnancy 

and childbirth varies from pregnancy to pregnancy, depending on medical 

complications. In the absence of pregnancy and postpartum complications, the 

period of incapacity to work will last 6 weeks (puerperium), which will be true for 

most women, as medical complications are unlikely. However, for some women 

the period of incapacity to work could be prolonged if medical complications 

arise, a period which could be even longer than the 14 weeks prescribed by the 

PrWD and the SED 2010. 

 

The EU Directives on maternity leave are somehow adopting an “average 

duration” approach: as commented before, 14 weeks could have been 

considered by the EU legislature as a reasonable minimum period to cover the 

recovery of mothers during the puerperium as well as other potential medical 

complications that could arise throughout pregnancy and after the puerperium.  
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 KESTEMONT, L. (2013a), page 34. 
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 BARNARD, C. (2012), page 271. 
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In contrast, under an individualised approach to equality the actual period of 

incapacity to work of each mother and for each child would justify a differential 

treatment for women in relation to maternity leave. Under this approach, any 

period of maternity leave not truly justified by the protection of the biological 

condition of the delivering mother (first element of Hofmann) should not fall 

under the pregnancy and maternity exception. Yet, breastfeeding (determinant 

element of the second Hofmann reason) could still play a role and justify a 

differential treatment. 

4.2.2.3. Individualisation of breastfeeding 

 

As previously mentioned, the ECJ applies a non-individualised approach to 

equality, because it takes into account the fact that in general women 

breastfeed. The Court uses an “average woman” perspective: as the majority of 

women breastfeed their babies it makes sense to protect the special 

relationship mother-child for all women. However, every woman does not 

breastfeed. Moreover, there are specific provisions at national level (different 

from maternity leave) especially designed to facilitate breastfeeding.  

 

In the first place, even if most women start breastfeeding in Europe, the 

proportion of children being breastfed declines with age. According to the data 

from the OECD Family Database, the rate of children who were “ever breastfed” 

in the EU around 2005 was an average of 89.1%, ranging from 43.8% in Ireland 

to 98% in Denmark. At 3, 4 and 6 months of children’s age the average declined 

to 49.8%, 38,4% and 27.7% respectively1277. Furthermore, there are some 

counter-indications to breastfeeding (meaning that the mother cannot 

breastfeed), due to maternal problems (AIDS infection, cells T leukaemia, taking 

some medicaments) or child’s problems (deficit of enzymes like lactose and 

galactosaemia)1278.  
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 Retrieved August 2017 from http://www.oecd.org/els/family/database.htm#child_outcomes: see 
indicator CO1.5 Breastfeeding rates.  
1278

 See FABRE GONZÁLEZ, E. (ed.) (1996), chapters 17 and 18; and ASOCIACIÓN ESPAÑOLA DE 
PEDIATRÍA (2009). 
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This data and information shows that not all women breastfeed and that those 

who do breastfeed do not do it for the same period. If a case-by-case approach 

is followed, it could be defended that breastfeeding only justifies a differential 

treatment for women as regards maternity leave when a delivering mother does 

breastfeed and during the period of breastfeeding. When she does not 

breastfeed the period of maternity leave not justified by the delivering mother’s 

protection could be regarded as time purely devoted to the new-born. This 

period could be considered discriminatory against the father, as both parents 

are equally suited to look after the new-born.  

 

In the second place, breastfeeding, when medically possible, depends on the 

possibilities and willingness of the mother to breastfeed. In order to increase 

these possibilities, there are specific provisions at national level (different from 

maternity leave) especially designed to facilitate breastfeeding. These 

provisions are the so-called breastfeeding breaks. These breaks are only 

regulated at national level because, as pointed out by ORELLANA CANO, “as 

such, breastfeeding breaks are regulated neither by Directive 92/85 nor by 

Directive 96/34 [current Directive 2010/18]”1279. According to the International 

Labour Organization (ILO) report on “Maternity and paternity at work”1280, 23 out 

28 Member States of the EU provided for paid nursing breaks for employees in 

20131281. Depending on the countries, the total daily duration of the breaks was 

between 60 and 120 minutes and the age of the baby until which the breaks 

were available was between 6 and 18 months old. Although these breaks are 

available from the birth of the child, in reality they are used only when the 

mother comes back to work after maternity leave.   

 

Taking into account the short duration of breastfeeding breaks (between 60 and 

120 minutes a day), it can be debated whether they are sufficient to enable 

mothers to breastfeed properly, especially in countries with 60 minutes per day, 

such as Spain. For this purpose, the frequency and duration of breastfeeding 
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 ORELLANA CANO, A.M. (2002), page 81. 
1280

 ILO (2014), pages 185-187. 
1281

 AT, BE, Bulgaria, Croatia, Cyprus, CZ, Estonia, FI, FR, DE, HU, IE, IT, Latvia, Lithuania, Luxemburg, NL, 
PT, Romania, SK, Slovenia, ES and SE. Following the report, DK, EL, Malta and the UK did not provide an 
entitlement to paid nursing breaks in 2013. For PL, the information was not available. 
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should be considered. According to the KidsHealth website1282, a new-born has 

to be nursed 8-12 times per day for about the first month (every 2-3 hours). As 

new-borns get older, they will nurse less often. By 1 to 2 months of age, a 

breastfed baby will probably nurse 7-9 times a day (every 2.5-3.5 hours). As for 

the duration, “new-borns”1283 (during the first month) may feed for up to 20 

minutes on each breast (40 in total). As babies get older, they become more 

efficient, so they may take about 5-10 minutes on each side (10-20 minutes in 

total)1284. After the 6 weeks of puerperium –during which the delivering mother 

recovers from delivery and breastfeeds the child− a mother working 8 hours a 

day will have to breastfeed from 2 to 3 times during working hours1285, which will 

represent from 20 to 60 minutes1286. Therefore, breastfeeding breaks of 60 

minutes seem long enough. However, another element to be taken into 

consideration is the commuting time from the workplace to where the baby is 

placed, which could be very short if there are childcare facilities at the 

workplace or longer otherwise. In this sense, SERRANO ARGÜESO and 

EREÑAGA DE JESÚS claim, when commenting on the Spanish breaks, that 

they “do not allow or are not sufficient to breastfeed or bottle-feed when the 

worker lives, for example, far from the workplace”1287.  

 

Regardless of this debate, assuming that breastfeeding breaks are an adequate 

measure to facilitate breastfeeding, for those countries which provide such 

breaks it could be reasoned that the legal system is already taking into account 

the unique biological condition of women related to breastfeeding and protecting 

the special relationship mother-child by means of breastfeeding breaks and that 

this condition is then not relevant any more for the purposes of the care period 

of maternity leave. This reasoning is followed by PÉREZ GUARDO and 

SERRANO SERRANO, when they claim that “in some instances breastfeeding 
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 This website provides information about the health, behaviour, and development of children from 
birth to adulthood. 
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 The word is used here in a technical way. As previously explained, medically speaking, a new-born is 
a human infant from the time of birth through the 28th day of life (retrieved December 2017 from 
https://medical-dictionary.thefreedictionary.com/newborn).  
1284

 Retrieved December 2017 from http://kidshealth.org/en/parents/breastfeed-often.html#kha_11.  
1285

 By 1 to 2 months of age, a breastfed baby will probably nurse every 2.5-3.5 hours. 
1286

 From 2 times multiplied by 10 minutes (20 minutes) in the best scenario to 3 times multiplied by 20 
minutes (60 minutes) in the worst scenario.  
1287

 SERRANO ARGÜESO, M. and EREÑAGA DE JESÚS, N. (2014), pages 167-168 
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is used to justify inequality of opportunities between men and women in […] 

caring. Breastfeeding has its own regulation different from leaves (maternity and 

paternity leaves)”1288. Actually, the delivering mother might breastfeed the baby, 

by means of the breastfeeding breaks, and the father might look after the child 

at home, by using the care period of maternity leave. This solution is suggested 

by GALTRY. She explains that, even if mothers are entitled to a period of leave, 

many women do not wish to be out of paid employment for an extended period 

for a number of reasons, including possible loss of job skills or seniority. They 

may nevertheless wish to breastfeed on resumption of employment. This author 

believes that “in gender equity terms, perhaps the optimal method of 

accommodating breastfeeding is for employees to resume employment soon 

after birth but to express/pump breast milk in the workplace and have the 

caregiver (who may, in fact, be the father) feed the baby with expressed milk at 

home”1289.  

 

If an individualised approach is followed, it could be defended that a differential 

treatment for women as regards maternity leave can be justified when the 

delivering mother is not entitled to breastfeeding breaks. If she is entitled to 

such breaks, the facilitation of breastfeeding is already provided and the period 

of maternity leave not justified by the delivering mother’s protection would turn 

into a time purely devoted to the new-born. This period could be considered 

discriminatory against the father, as, according to the case law of the ECJ and 

the ECtHR, both parents are equally suited to take care of the new-born.  

4.2.2.3. Practical implications of this scenario 

 

At the formal level, an individualised approach to the pregnancy and maternity 

exception would need a new interpretation of the Hofmann case law by the 

ECJ, not in substance, since a broad understanding of the exception would 

remain, but a tailor-made way of addressing the biological differences between 

men and women recognised by such case law.  
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 GALTRY, J. (2002), pages 266 and 267. 
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Additionally, concerning the first element of Hofmann, the protection of the 

biological condition of the delivering mother, the Court would have to revise its 

interpretation of the EU Directives of maternity leave to put them in line with 

such an approach. The only way for the ECJ to do so is based on EU Primary 

Law level. This could be done by means of the CFREU, which recognises in 

Article 21(1) the fundamental right to non-discrimination and in Article 23 the 

fundamental right to equal treatment between men and women. This is 

especially worth considering after the Test-Achats judgement, where, as 

previously explained, the ECJ followed an individualised approach to equality 

and declared that a provision of Directive 2004/113 was incompatible with 

Articles 21 and 23 CFREU.  

 

There are mixed feelings among legal scholars with regard to the use of 

equality as a general principle of law to challenge EU acts. COSTELLO and 

DAVIES acknowledge “its superior place in the normative hierarchy, above 

legislation”1290. BARNARD underlines the increasing importance of equality as a 

general principle of law, when she states that “the use of the equality principle 

to challenge the validity of Union acts has now been reinforced by the coming 

into force of the Charter”1291. In the same vein, DAVIES refers to the 

“constitutionalisation” of the European Social Model, as a term to explain the 

increasing use of rights arguments in the analysis and development of EU 

Labour Law, particularly by the ECJ. She also highlights that “part of the 

impetus for this development is the legal effect given to the EU Charter of 

Fundamental Rights by the Lisbon Treaty”1292. At the same time, she admits 

that “commentators are sceptical” about the impact of the Charter to raise the 

profile of rights in EU Law1293. In fact, CHALMERS and TROTTER point out that 

the transformative effects of the Charter seem limited. “It is rarely successfully 

used as a source of EU legislative review, and its influence on EU institutional 

practice is unclear”1294. Likewise, MARZO claims that “the current trend is a 
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 CHALMERS, D. and TROTTER, S. (2016), page 9. 
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timid mobilisation of the Charter of Fundamental Rights1295. Irrespective of 

these opinions, the real effect of the Charter is still to be seen. A recent report of 

the European Commission indicates that the Charter is becoming more and 

more prominent in the decisions of the CJEU1296. 

 

In any case, if the ECJ decides to follow the trail of the Test-Achats judgement 

and consider that a certain period of maternity leave is discriminatory for the 

father, the national courts will have to set aside that discrimination –until such 

time as the national government restores the equality−, in particular by applying 

that period for the benefit of the person placed at a disadvantage (the father), 

according to settled case law of the ECJ1297. For instance, in Kutz-Bauer the 

Court reminded that the members of the class of persons placed at a 

disadvantage must be treated in the same way as other workers and that a 

national court is under a duty to give full effect to provisions of Community law, 

if necessary refusing of its own motion to apply any conflicting provision of 

national legislation1298. 

  

In practical terms, an individualised approach to the pregnancy and maternity 

exception involves the consideration of several parameters. The period of 

maternity leave that is discriminatory against the father will depend on the 

concrete medical situation of the delivering mother, on the provision of 

breastfeeding leaves at national level and on whether the mother actually 

breastfeeds her baby. All these factors make the proving of facts by the father 

quite challenging. As regards the medical situation of the mother, the 

complainant will have to prove that the delivering mother came back to work (as 

in Hofmann and Betriu Montull) or at least that she had recovered and could 

have returned to work had she wished to (via a medical certificate). Concerning 

breastfeeding, the provision of breastfeeding breaks at national level could be 

something quite straightforward to check. However, if these breaks are not 
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 See Staff Working Document on the Application of the EU Charter of Fundamental Rights in 2017, 
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recognised at national level, the situation becomes more intricate. The 

complainant would have to prove that the delivering mother did not start 

breastfeeding or stopped doing it at a certain moment in time (again, this could 

be substantiated by a medical certificate).  

 

More importantly, an individualised approach would only cover situations where 

parents are either both employees or both self-employed workers −in order to 

establish a proper comparison between the parents1299− and would only solve 

the concrete problem of a couple and of one of their children −as the different 

parameters mentioned above may vary from child to child. This would exclude 

some family situations1300 and bring legal uncertainty as regards the period of 

leave that should be allocated to the father for each baby. What is more, as only 

the concrete problem of a couple and of one of their children would be solved, 

litigation could eventually increase and along with it, again, legal uncertainty.  

 

All things considered, contrary to the current non-individualised approach, which 

is straightforward but inadequate in terms of gender equality1301, the alternative 

scenario is much more respectful in terms of gender equality but unsatisfactory 

in terms of simplicity and legal certainty. It would need the proving of different 

facts in cascade, it would cover only certain couples and it would mean 

continuous litigation before the Courts and a substantial revision of the EU 

Directives on maternity leave. For these reasons, this scenario is not supported 

in this PhD, even if an individualised approach would be desirable for a future 

legislative reform. In any case, it seems very unlikely that the ECJ will adopt a 

case-by-case approach to the pregnancy and maternity exception if a new case 

of discrimination is brought to the Court.  
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 Maternity leave for employees and self-employed workers often differ, as explained in part II.  
1300

 For instance, when a parent does not work or when one parent is an employee and the other is an 
independent worker. 
1301

 As explained before, this approach offers Member States a large margin of manoeuvre to set long 
periods of maternity leave for the delivering mother without conflicting with the principle of non-
discrimination on grounds of sex. 
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4.2.3. Alternative scenario II: a narrow exception and a (limited) non-individualised 

concept of equality 

 

A second alternative scenario arises from the combination of a narrower 

understanding of the pregnancy and maternity exception and a non-

individualised concept of equality. 

 

Concerning the scope of the exception, it has to be reminded that its aim is the 

protection of women, particularly as regards pregnancy and maternity. As 

previously claimed, the interpretation of this exception by the ECJ is rather 

broad, because the protection of breastfeeding is not so much connected with 

the protection of women, but rather with the protection of the new-born that 

benefits from breastfeeding. A narrower interpretation of the exception would 

include only the protection of the incapacity to work of the delivering mother due 

to pregnancy (pregnancy) and giving birth (maternity). This narrow interpretation 

is consistent with the case law about the strict interpretation of the exceptions to 

the principle of equal treatment1302. Furthermore, a narrow interpretation would 

guarantee internal coherence between the exception and the EU Directives on 

maternity leave, which follow a SSRA and therefore focus as well on the 

protection of the delivering mother. With WYNN, the pregnancy and maternity 

exception “acts as the connecting principle between the Equal Treatment 

Directive and the Pregnant Workers Directive in that the principle of subsidiarity 

in Article 2(3) of Directive 76/207/EEC is built on in the later Directive”1303. For 

all these reasons, this PhD supports a narrow interpretation of the pregnancy 

and maternity exception. This stand does not imply that breastfeeding should 

not be recognised. Even if it was not included in the exception of Article 2(3), 

breastfeeding would always justify a differential treatment on the grounds of 

sex, as this a unique biological aspect of women. 

 

All things considered, a narrow interpretation of the pregnancy and maternity 

exception would cover only the protection of the delivering mother, thereby 
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 See for example: ECJ, 15 May 1986, Johnston / Chief Constable of the Royal Ulster Constabulary, 
case 222/84, ECLI:EU:C:1986:206, paragraphs 36 and 44; and ECJ, 6 March 2014, Napoli, case C-595/12, 
ECLI:EU:C:2014:128, paragraph 41. 
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 WYNN, M. (1999), page 439. 
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excluding breastfeeding. Any period of maternity leave beyond the period of 

work incapacity due to pregnancy and childbirth would not fall under the 

exception of Article 2(3) of the ETD and would be regarded as a period of 

childcare discriminatory against fathers.  

 

Besides a narrower understanding of the pregnancy and maternity exception, 

this second alternative scenario follows a non-individualised concept of equality. 

This means that the “average duration” of 14 weeks in the EU Directives on 

maternity leave would be taken as a valid reference point to measure the 

duration of the work incapacity period due to pregnancy and giving birth. At this 

point it is worth noting that 14 weeks is only a minimum standard and hence 

Member States can always go further and set longer periods of maternity leave. 

For instance, in Betriu Montull the Court indicated that the 16-week Spanish 

maternity leave was mainly intended to protect the biological condition of the 

mother. The question that emerges now is: how far can Member States go 

without conflicting with the principle of equal treatment between men and 

women?  

 

A non-individualised approach in its purest form would give more leeway to 

validate periods of maternity leave longer than 14 weeks on the understanding 

that these periods are the reasonable “average periods” at national level for the 

protection of the work incapacity of the delivering mother. However, medical 

evidence shows that already the minimum period of 14 weeks is in many 

instances more than enough to cover the real period of incapacity to work due 

to pregnancy and childbirth. Taking into account this evidence, a possible way 

out would be to adopt a limited or restricted non-individualised approach under 

which periods beyond 14 weeks are considered discriminatory unless similar 

periods are granted to fathers. This could be underpinned by the ECJ’s case 

law about the observation of the principle of proportionality in determining the 

scope of any derogation from an individual right such as the equal treatment of 

men and women. That principle requires that derogations remain within the 

limits of what is appropriate and necessary for achieving the aim in view −the 

protection of women− and that the principle of equal treatment be reconciled as 
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far as possible with the requirements of the aim thus pursued1304 –by not 

including in maternity leave periods only devoted to the care of the new-born or, 

if they are included, by granting men a similar period of leave. To put it simple, 

Member States would not be prevented from having a maternity leave longer 

than 14 weeks, but in this case the period beyond 14 weeks would have to be 

granted to the father as well. 

 

This idea could be underpinned by the ECJ’s case law interpreting Article 118a 

EECT introduced by the Single European Act1305 (current Article 153 TFEU), 

which was the legal base of the PrWD. As explained in part I, this Article 

provided that the Council shall adopt, by means of Directives (by qualified 

majority), minimum requirements for encouraging improvements, especially in 

the working environment, to protect the safety and health of workers. The ECJ 

explained the meaning of minimum requirements:  

 The expression “minimum requirements” means that Member States are 

authorised to adopt more stringent measures than those which form the 

subject matter of Community action (United Kingdom v Council1306).  

 However, a national more stringent measure has to fulfil two conditions: 

first, it does not undermine the coherence of Community action in the 

area of workers’ health and safety; second, it applies in a non-

discriminatory way and does not hinder the exercise of the fundamental 

freedoms guaranteed by the Treaties (IP case1307).  

 

Given the requirements of more stringent measures in the IP case, it could be 

argued that the national periods beyond 14 weeks do not apply in a non-

discriminatory way. It could be supported that to avoid discrimination against 

fathers periods beyond the minimum period of 14 weeks recognised in the 

PrWD and the SED 2010 should be granted also to fathers. This would address 

the concerns raised by FOUBERT and IMAMOVIĆ when they condemn the 
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 See for example: ECJ, 15 May 1986, Johnston v Chief Constable of the Royal Ulster Constabulary, 
case 222/84, ECLI:EU:C:1986:206, paragraph 38; and ECJ, 19 March 2002, Lommers, case C-476/99, 
ECLI:EU:C:2002:183, paragraph 39. 
1305

 Single European Act, OJ L 169, 29 June 1987, 1. 
1306

 ECJ, 12 November 1996, United Kingdom v Council, case C-84/94, ECLI:EU:C:1996:431, paragraphs 
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ECJ’s case law on maternity leave: “by accepting lengthy maternity leaves for 

women only, and never questioning the fact that the PrWD provides a minimum, 

though no maximum leave, the CJEU has endorsed the idea that it is the 

biological mother alone who, not only needs to recover from the delivery (which 

is obvious) but should also be the exclusive carer of the baby and bond with 

it”1308. 

 

At the formal level, the adoption by the ECJ of a narrow interpretation combined 

with a restricted non-individualised approach to the pregnancy and maternity 

exception would mean the overruling of the Hofmann case law and the 

interpretation of national periods of maternity leave beyond the minimum of 14 

weeks in the EU Directives on maternity leave as directly discriminatory against 

fathers unless similar periods are also granted to them. The national courts 

would have to set aside that discrimination, in particular by applying that period 

for the benefit of the group placed at a disadvantage (fathers).  

 

To make this more visible, the countries analysed in part II, where maternity 

leave for employees is longer than 14 weeks1309, can be taken as an example. If 

the period exceeding 14 weeks1310 is not also allocated to fathers, it would be 

regarded as discriminatory against them. This would be the case of countries 

with long maternity leaves, such as IE with 28 extra weeks of maternity leave 

versus 2 weeks of paternity leave (difference of 26 weeks) and the UK with 38 

extra weeks versus 2 weeks (difference of 36 weeks), whereas countries with 

shorter maternity leaves are less affected –PT with 22/52 extra days of 

maternity leave versus 25 days of paternity leave (potential difference of 27 

days)− or not affected at all –BE with 1 extra week of maternity leave versus 10 

working days of paternity leave and ES with 2 extra weeks versus 4 weeks.   

 

In conclusion, this second alternative scenario mixes the features of the two 

previous scenarios. It shares the simplicity and certainty of the current scenario 
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 FOUBERT, P. and IMAMOVIĆ, Š. (2015), page 312. 
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 15 weeks in BE, 16 weeks in SP, 120 or 150 days in PT, depending on the level of income 
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150 minus 98), in IE 28 weeks (42 minus 14) and in the UK 38 weeks (52 minus 14). 
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because, once the new approach is adopted, fathers will know beforehand the 

period of leave to take care of the new-born that is allocated to them (for 

instance, 28 weeks of paternity leave in IE1311 and 38 weeks in the UK1312). At 

the same time, this second alternative scenario shares with the first alternative 

scenario a better alignment with the principle of equal treatment. Despite not 

being as precise as the first alternative scenario, it mitigates the impact on 

gender equality of periods of maternity leave longer than 14 weeks. For all 

these reasons, this second alternative scenario seems plausible if a new case 

of discrimination is brought to the ECJ. Additionally, if a jurisprudential solution 

was to be supported in this PhD, this would be the one chosen, despite not 

adopting an individualised approach, which would be desirable for a future 

legislative reform.  

4.2.4. Alternative scenario III: a narrow exception and an individualised concept of 

equality 

 

The third and last alternative scenario combines a narrow pregnancy and 

maternity exception and an individualised concept of equality. Very briefly, this 

would mean, first, that the scope of the exception would only cover the 

protection of the incapacity to work of the delivering mother due to pregnancy 

and giving birth and, second, that only the actual period of incapacity to work 

would justify a differential treatment for women in relation to maternity leave. 

Under this approach, any period of maternity leave not really justified by the 

protection of the biological condition of the delivering mother should be 

excluded from the pregnancy and maternity exception. 

 

To realise this scenario the ECJ would have to overrule the Hofmann case law 

and revise substantially its interpretation of the EU Directives of maternity leave. 

Again, for the concrete period of maternity leave regarded as discriminatory for 

the father, the national courts would have to set aside that discrimination, in 

particular by applying that period for the benefit of the person placed at a 

disadvantage (the father).  
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This scenario would be much in line with the principle of equal treatment, as 

periods of maternity leave not justified at all by work incapacity would also be 

allocated to the father for the care of the new-born. However, this scenario also 

entails some practical issues derived from the application of a tailor-made 

concept of equality, which makes it unsatisfactory in terms of simplicity and 

legal certainty. These issues are the ones explained for the first alternative 

scenario: proving of facts, exclusion of certain couples, increasing litigation and 

a major revision of the EU Directives on maternity leave by the ECJ. This is why 

this second scenario is not supported in this PhD, even if an individualised 

approach would be desirable for a future legislative reform. In any case, it 

seems unlikely that the ECJ would adopt an individualised approach to a narrow 

pregnancy and maternity exception.  

4.3. Is maternity leave a positive action measure? 

 

Besides pregnancy and maternity, a second derogation that can justify direct 

discrimination is positive action. Not only do the Directives on equal treatment in 

the field of employment and social protection provide for this explicit 

derogation1313, but also the TFEU. According to Article 157(4) TFEU, with a 

view to ensuring full equality in practice between men and women in working 

life, the principle of equal treatment shall not prevent any Member State from 

maintaining or adopting measures providing for specific advantages in order to 

make it easier for the underrepresented sex to pursue a vocational activity or to 

prevent or compensate for disadvantages in professional careers. As 

commented before, even if the possibility to introduce these measures was first 

regarded as an exception to the principle of equal treatment in Article 2(4) of the 

ETD, positive action is nowadays conceived as an alternative way of achieving 

equality. 

 

                                                           
1313

 According to Article 3 of Directive 2006/54, Member States may maintain or adopt measures within 
the meaning of Article 141(4) of the Treaty with a view to ensuring full equality in practice between men 
and women in working life; recital 3 of Directive 79/7 allows Member States to adopt specific provisions 
for women to remove existing instances of unequal treatment; pursuant to Article 6 of Directive 
2004/113, with a view to ensuring full equality in practice between men and women, the principle of 
equal treatment shall not prevent any Member State from maintaining or adopting specific measures to 
prevent or compensate for disadvantages linked to sex. 
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The question raised here is whether maternity leave can be considered as a 

positive action measure. If so, there would be no breach of the principle of equal 

treatment. To do so, the Lommers case1314 will be studied, as an example 

where the ECJ validated as positive action a measure that was alleged to be 

discriminatory against men. 

 

Mr Lommers was an official at the Dutch Ministry of Agriculture. His wife was 

gainfully employed elsewhere. The Minister for Agriculture had a subsidised 

nursery scheme for the Ministry staff, which made available a certain number of 

nursery places to female staff. Those places were allocated between the 

directorates and services of the Ministry in proportion to the number of female 

employees working there, at a ratio of about 1 place for 20 female employees. 

On 5 December 1995, Mr Lommers asked the Minister for Agriculture to reserve 

a nursery place for his child yet unborn. His request was rejected on 20 

December 1995 on the ground that children of male officials could be given 

places in the nursery facilities in question only in cases of emergency. Indeed, 

the Circular of the Minister regulating the subsidised nursery scheme stated 

that, in principle, nursery places were available only to female employees of the 

Ministry, save in the case of an emergency, to be determined by the Director. 

Mr Lommers lodged a complaint against that decision. 

 

First of all, the ECJ clarified that the measure was to be regarded as a “working 

condition” within the meaning of the ETD, and not as “pay” within the meaning 

of Article 119 of the ECT1315, even if the cost of the nursery places was partly 

borne by the employer1316.  

 

Secondly, the Court confirmed that the scheme under which nursery places 

made available by an employer to his staff were reserved only for female 

employees did in fact create a difference of treatment on grounds of sex. It also 

confirmed that the situations of a male employee and a female employee, 

respectively father and mother of young children, were comparable as regards 

                                                           
1314

 ECJ, 19 March 2002, Lommers, case C-476/99, ECLI:EU:C:2002:183. 
1315

 ECT (Treaty of Maastrich), OJ C 224, 31 August 1992, 6. 
1316

 ECJ, 19 March 2002, Lommers, case C-476/99, ECLI:EU:C:2002:183, paragraphs 26 to 28. 
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the possible need for them to use nursery facilities because they are in 

employment1317.  

 

Thirdly, once outlined the elements of direct discrimination, the ECJ examined 

whether the nursery scheme was permissible under Article 2(4) of the ETD. The 

Court repeated its settled case law about positive action: it authorises national 

measures relating to access to employment, including promotion, which give a 

specific advantage to women with a view to improving their ability to compete 

on the labour market and to pursue a career on an equal footing with men1318. 

Then, the Court regarded the nursery scheme as a positive action measure 

taking into consideration several facts. The first fact was the employment 

situation within the Ministry of Agriculture, which was characterised by a 

significant under-representation of women, both in terms of the number of 

women working there and their occupation of higher grades1319. The second 

fact was the proven insufficiency of suitable and affordable nursery facilities, 

which was likely to induce more particularly female employees to give up their 

jobs1320. In this sense, the Court explained that the primary object of the 

Ministerial nursery scheme was to facilitate the exercise of the occupational 

activity of the employees concerned1321, in a context where the supply of 

nursery places was insufficient1322.  

 

Finally, the Court examined whether this positive action measures fulfilled the 

principle of proportionality, which was required for any derogation from an 

individual right such as the equal treatment of men and women [Article 2(4) 

ETD was an exception to the principle of equal treatment]. It concluded that this 

principle was respected because the measure at issue did not totally exclude 

male officials from its scope but allowed the employer to grant requests from 

male officials in cases of emergency, and because male employees were not 

                                                           
1317

 Paragraph 30. 
1318

 Paragraph 32. 
1319

 Paragraph 36. 
1320

 In relation to male officials, the argument that women are more likely to interrupt their career in 
order to take care of their young children no longer has the same relevance. 
1321

 Making nursery places available saved the employee from the uncertainties and difficulties involved 
in endeavouring to find for his or her child a nursery which is both suitable and affordable.   
1322

 Paragraphs 29, 37, 38 and 47. 
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deprived of access to other nursery places available mainly on the relevant 

services market1323.   

 

Even if the ECJ upheld the subsidised nursery scheme, it acknowledged that a 

measure such as this one, whose purported aim is to abolish a de 

facto inequality, might nevertheless also help to perpetuate a traditional division 

of roles between men and women1324. Similarly, BURRI considers that the 

Lommers case “illustrated some potential dangers of positive action, in the 

sense that it continues to stereotype women as care providers”1325. COSTELLO 

and DAVIES suggest a sex neutral alternative to avoid such dangers, “namely 

the allocation of child-care places on the basis of need, assessed by objective 

characteristics; for example, whether the employee was a single parent or had a 

partner in full-time employment. If so, their child care needs would be granted 

priority. Yes, this would continue to have a disparate impact, as a substantially 

higher proportion of women than men would be likely to fulfil these criteria. 

However, the measure could then be justified on objective grounds”1326.  

 

More generally, DAVIES explains the controversy in relation to childcare 

advantages: “on the one hand, by giving better nursery places or parental leave 

to women, employers or Member States may believe that they are providing 

advantages which may help to increase women’s labour market participation. 

On the other hand, there is a danger of entrenching a stereotype that women 

have particular responsibility for childcare. This tension can be seen in two 

cases, Lommers and Roca Álvarez”1327. In the latter case, the Court did not 

consider the Spanish breastfeeding leave as a positive action measure because 

it deemed the differential treatment between men and women liable to 

perpetuate a traditional distribution of the roles of men and women by keeping 

men in a role subsidiary to that of women in relation to the exercise of their 

parental duties1328. Likewise, in the Markin case the ECtHR ruled out a positive 

                                                           
1323

 Paragraphs 39, 42, 44 and 45. 
1324

 Paragraph 41. 
1325

 BURRI, S. (2013), page 94. 
1326

 COSTELLO, C. and DAVIES, G. (2006), pages 1614-1615 
1327

 DAVIES, A. (2012), page 129. 
1328

 ECJ, 30 September 2010, Roca Álvarez, case C-104/09, ECLI:EU:C:2010:561, paragraph 36. 



415 
 

action measure for the Russian parental leave because the different treatment 

of servicemen and servicewomen as regards entitlement to parental leave is 

clearly not intended to correct the disadvantaged position of women in society 

or “factual inequalities” between men and women. Quite the opposite, the Court 

held that such difference had the effect of perpetuating gender stereotypes and 

was disadvantageous both to women’s careers and to men’s family life1329. 

 

Up to this date, there is no case law about maternity leave and its possible 

categorisation as a positive action measure. In fact, in the two cases that have 

directly tackled the question of a possible discrimination against men −Hofmann 

and Betriu Montull− maternity leave was considered to be included within the 

pregnancy and maternity exception of Article 2(3) of the ETD and there was no 

need for the ECJ to analyse Article 2(4). However, the AG in Betriu Montull, as 

he excluded maternity leave from the scope of Article 2(3), did evaluate whether 

positive action was applicable. The AG followed the solution given to 

breastfeeding leave in Roca Álvarez and following the same reasoning 

concluded that the maternity leave at issue could not be justified under 

Article 2(4) of the ETD1330.  

 

From the commented case law, it seems that the ECJ gives a different answer 

to childcare services and leave. The underlying rationale of this jurisprudential 

solution may be that childcare services and leave have different effects on the 

labour market: whereas the former imply that no parent has to stay at home to 

look after children and allow workers, both male and female, to keep on 

working, the latter means an interruption of work during the period a parent, 

very often the mother, stays at home to take care of their children.  

 

As a matter of fact, as shown in part III, economic literature shows how the 

different interruptions of work due to maternity leave affect the labour market 

outcomes of women. Economic studies show some positive effects on women’s 

labour market participation, but also the perverse effects on women’s earnings. 

                                                           
1329

 Konstantin Markin v. Russia, application 30078/06, ECtHR, Grand Chamber, 22 March 2012, 
paragraph 141. 
1330

 Opinion AG Wathelet 11 April 2013, ECJ, 19 September 2013, Betriu Montull, case C-5/12, 
ECLI:EU:C:2013:230, paragraph 76. 
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The settled case law of the ECJ allows measures which give a specific 

advantage to women with a view to improving their ability to compete on the 

labour market and to pursue a career on an equal footing with men. It seems 

that maternity leave improves neither women’s ability to compete on the labour 

market nor women’s ability to pursue a career on an equal footing with men. As 

explained in part III, maternity leave (and the lack of paternity leave for fathers) 

puts the burden of the care of the new-born on mothers and career interruptions 

associated with maternity leave affect negatively women’s promotion 

opportunities and salaries.  

 

All in all, it could be concluded that neither the case law of the ECJ and the 

ECtHR nor economic evidence seems to support the categorisation of maternity 

leave as a positive action measure. 
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5. SUMMARY AND CONCLUSIONS OF PART IV 
 

This part IV of the PhD has tried to give an answer to the fifth research sub-

question and has studied to what extent the EU Directives on maternity leave 

are compatible with the principle of equal treatment between the delivering 

mother and the non-delivering parent.  

 

The current case law of the CJEU about child-related leaves and discrimination 

against non-delivering parents is limited to the area of sex equality 

−discrimination against men. However, it has touched upon several child-

related leaves, such as adoption leave, maternity leave, breastfeeding leave 

and parental leave.  

 

Concerning maternity leave, in the two cases that have directly tackled the 

question of a possible discrimination against men (Hofmann in 1984 and Betriu 

Montull in 2013) the Court held that this leave is included in the exception of 

Article 2(3) of the ETD −the protection of women, particularly as regards 

pregnancy and maternity− and therefore is a legitimate exception to the 

principle of equal treatment between men and women. According to the 

Hofmann case law, Article 2(3) of the ETD recognises the legitimacy, first, of 

protecting a woman’s biological condition during and after pregnancy and, 

second, of protecting the special relationship between a woman and her child 

over the period which follows childbirth1331. 

 

The Hofmann case law is not free from controversy. AG Wathelet in his Opinion 

in Betriu Montull found that, unlike the 6 compulsory weeks of leave 

immediately following the birth, the 10 voluntary weeks of the Spanish maternity 

leave could not fall within the scope of Article 2(3) of the ETD. Additionally, most 

legal scholars who have commented on the Hofmann case law has criticised it 

for perpetuating the role of women as child carers. Some of them argue that the 

frontier between biology and social constructions is not well drawn by the ECJ 

and a few authors point to the lack of protection of fatherhood. 

 
                                                           
1331

 ECJ, 19 September 2013, Betriu Montull, case C-5/12, ECLI:EU:C:2013:571, paragraph 62. 
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The current case law of the ECtHR has also been analysed, given the 

alignment between the rights of the CFREU and the rights recognised by the 

ECHR and the will to align the meaning and scope of the rights in the Charter to 

those in the European Convention.  

 

While the case law of the ECJ is limited to the area of sex equality, the ECtHR 

applies as well to parental status, under which a differential treatment between 

a delivering mother and a non-delivering parent may be scrutinised. Yet, only 

two cases are related to parental leave, and, more importantly, no case about 

maternity leave as such1332 has been brought before the ECtHR. However, the 

recent judgment in Enache v. Romania may provide guidance for future case 

law on this question. This judgment follows the rationale of EU Law and the 

case law of the CJEU: motherhood presents specific characteristics that justify 

the adoption of protective measures for women and particular consideration 

should be taken to the special bonding between mother and child. These 

elements are the same as those provided in Article 2(3) of the ETD and the 

Hofmann case law. For this reason, it does not seem that the ECtHR is going to 

give a new impetus to the ECJ’s case law. 

 

The position of the ECJ and the ECtHR cannot be regarded as hare-brained. In 

their view, although both parents are in comparable situations as regards the 

bringing-up of children, specific biological conditions unique to women justify a 

differential treatment between men and women. The protection of these 

biological conditions justifies for the ECJ an exception to the prohibition of direct 

discrimination included in Article 2(3) of the ETD, and constitutes for the ECtHR, 

which does not rely on a divide between direct and indirect discrimination and 

for which every differential treatment can be justified, a legitimate aim which 

allows a differential treatment between men and women. These exclusive 

biological conditions are the capacity of women to become pregnant and give 

birth and the capacity of women to breastfeed. A differential treatment would 

aim at protecting the biological condition of the delivering mother due to 

pregnancy and childbirth and breastfeeding. In this sense, it is undeniable that 

                                                           
1332

 A case is about a maternity benefit (the Weller case).  
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maternity leave is a suitable instrument to protect the delivering mother and 

facilitate breastfeeding.  

 

Concerning the first unique biological element, it is very difficult to say with 

certainty how long the period of incapacity to work will be in a given case. This 

is why it is understandable that the EU legislature decided to set a fixed amount 

of weeks for this purpose. The minimum of 14 weeks in the EU Directives on 

maternity leave could have been considered as a reasonable period to cover 

the recovery of the mother during the 6 weeks after childbirth (the so-called 

puerperium), as well as other potential medical complications that could arise 

during pregnancy and after the puerperium. However, medical evidence 

suggests that such complications are unlikely and that, consequently, for most 

women the actual period of work incapacity is only 6 weeks. In other words, for 

most women there is a minimum period of 8 weeks only devoted to the care of 

the new-born. Despite this reality, it does not look realistic to expect that the 

ECJ would declare this period discriminatory against fathers thereby allocating 

to fathers a similar period of leave, because it would imply a profound revision 

of its interpretation of the EU Directives on maternity leave. Such important 

revision should be carried out by the EU legislature. What the ECJ could do 

more easily is, based on some of its case law, to interpret national periods of 

maternity leave beyond the minimum of 14 weeks as discriminatory against 

men unless similar periods are also granted to fathers.  

 

As regards the second unique biological element, it seems reasonable to 

facilitate breastfeeding via maternity leave, as this is clearly beneficial to 

children. Nonetheless, the position of the ECJ and the ECtHR could be 

criticised for several reasons. First of all, the interpretation of the pregnancy and 

maternity exception by the ECJ is rather broad, because the protection of 

breastfeeding is not so much connected with the protection of women, which is 

the aim of the exception, but rather with the protection of the new-born that 

benefits from breastfeeding. Moreover, this broad interpretation contradicts the 

very case law of the ECJ about the strict interpretation of the exceptions to the 

principle of equal treatment. Secondly, even if the protection of breastfeeding is 

formally considered as an exception to the principle of equal treatment by the 
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ECJ or as a legitimate aim by the ECtHR, there are at least two substantial 

reasons to challenge this position. The first reason is connected with the idea 

that in certain situations maternity leave is not serving (or not serving alone) the 

purposes of facilitating breastfeeding. For instance, where women, for one 

reason or another, do not breastfeed their babies, or where there are 

breastfeeding breaks at national level, which are especially designed to 

facilitate breastfeeding. Yet, this second situation is not so straightforward 

because sometimes breastfeeding breaks are not long enough to breastfeed 

properly. The second reason is deeper and applies to situations where 

maternity leave is indeed facilitating breastfeeding (alone). While 

acknowledging the importance of breastfeeding, it could be argued that taking 

care of the new-born is much more than just breastfeeding. Caring activities 

include changing diapers, bathing, dressing and feeding the baby, taking them 

for walks, putting them to bed, rocking the baby and taking them to the 

paediatrician, among others. Both parents can carry out all the activities. The 

only difference is with regard to "feeding". The mother is the only one capable of 

breastfeeding the baby. The father cannot breastfeed, but he can bottle-feed 

the baby via formula-feeding (artificial product) or via natural milk (if the mother 

pumps the milk). Does it make sense to assign periods of childcare only to 

mothers because they are the only ones capable of breastfeeding? Is it not 

possible to find other more proportionate ways of facilitating breastfeeding, for 

instance by means of appropriate breastfeeding breaks? Maybe the care period 

of maternity leave is just a measure that does not remain within the limits of 

what is appropriate and necessary for achieving the aim in view −the facilitation 

of breastfeeding− and the principle of equal treatment is not reconciled with the 

aim pursued. Finally, it is interesting to mention that a differential treatment for 

the delivering mother based on breastfeeding would be more difficult to hold in 

the case of the non-delivering mother, as it is also possible for the latter to 

breastfeed since lactation can be induced. 

 

To conclude, two final reflexions will be made. First, it is clear from this part IV 

that the relationship between maternity leave and the principle of non-

discrimination against non-delivering parents is problematic, because during the 

maternity leave period allocated to delivering mothers two elements are 
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somehow mixed: mother’s protection and childcare. It is difficult to determine 

when the protection of the mother ends and when the delivering mother is fully 

recovered and healthily devoted to the care of the new-born. Although the 

frontier between the two elements is blurred, the longer the maternity leave, the 

more tension there will be in terms of gender equality and the more maternity 

leave could be regarded as a period of parental leave. Second, the solution to 

this problematic relationship is not straightforward and attention should be paid 

to the individual situation of the delivering mother and to different parameters, 

such as medical complications during pregnancy and after giving birth, whether 

the mother actually breastfeeds the baby and the accommodation of 

breastfeeding by means of breaks. Despite this complexity, it is worth exploring 

more proportionate ways of conciliating the recognition of women’s biological 

differences and the rights of all parents to spend time with their children. 
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PART V. SUMMARY AND CONCLUSIONS OF THE PHD (in English) 

1. INTRODUCTION 
 

The last part of this PhD is twofold. On the one hand, it will give a summary of 

the answers given to the five research sub-questions in parts I (sub-question 1), 

II (sub-questions 2 and 3), III (sub-question 4) and IV (sub-question 5). On the 

other hand, it will present the conclusions of the overall PhD and try to give an 

answer to the main normative research question: to what extent should the EU 

Directives on maternity leave adopt a MSRA?  
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2. SUMMARY OF FINDINGS 
 

This section will present the summary of findings corresponding to the five 

research sub-questions and will be divided into five sub-sections, one for each 

research sub-question. This summary of findings is in essence a transcription of 

information previously provided in parts I, II, III and IV of this PhD. 

2.1. EU legislative framework on maternity leave  

 

The current EU legislative framework on maternity leave is formed by two kinds 

of Directives. On the one hand, there are two substantive EU Directives, namely 

the PrWD, applicable to employees, and the SED 2010, relevant for the self-

employed workers, which regulate positive rights to maternity leave. These 

Directives harmonise national maternity leave systems by setting minimum 

requirements, such as the duration of the leave or the amount of maternity 

benefits. On the other hand, there are three gender equality Directives in the 

field of employment and social protection, i.e. the Recast Directive 2006/54 –

applicable to access to employment, pay, other working conditions, dismissals 

and occupational social security−, Directive 79/7 –statutory social security− and 

Directive 2004/113 –private social protection−, which regulate maternity leave 

from a negative or defensive perspective. The case law interpreting these 

Directives declares that a maternity leave for women is a legitimate exception to 

the principle of equal treatment between men and women. At the same time, 

according to the Directives, any less favourable treatment of a woman related to 

pregnancy or maternity leave is directly discriminatory on the ground of sex. 

 

The PrWD entitles female employees to a statutory continuous period of 

maternity leave of at least 14 weeks allocated before and/or after confinement, 

which must include a compulsory period of at least 2 weeks allocated also 

around confinement. This right is ensured by several measures, such as the 

maintenance of an income at least equivalent to the national sickness 

allowance and the maintenance of other employment rights during maternity 

leave, and the prohibition of dismissal from the beginning of pregnancy to the 

end of maternity leave. For its part, the SED 2010 entitles female self-employed 
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workers to a sufficient maternity allowance enabling interruptions in their 

occupational activity owing to pregnancy or motherhood for at least 14 weeks.  

 

Maternity leave should be distinguished from other child-related leaves 

considered at EU level, namely paternity leave, adoption leave and parental 

leave. Paternity leave is the male counterpart of maternity leave, that is to say a 

right of the working father to be off work around childbirth. Adoption leave is a 

right of both working parents to be absent from work after the adoption of a 

child. These leaves are mentioned in the Recast Directive 2006/54, which does 

not create EU rights to paternity and adoption leave, since the recognition of 

these rights is up to the Member States. However, those Member States which 

recognise such rights shall protect working men and women against dismissal 

due to exercising those rights and shall also ensure that, at the end of paternity 

and adoption leaves, workers are entitled to return to the same job. Unlike 

paternity and adoption leaves, Directive 2010/18 does create an EU right to 

parental leave. This is a right of both working parents of at least 4 months to be 

used until a given age of the child up to 8 years old, which pursues the care of 

natural and adopted children while they are young. It is sometimes used just 

after the maternity/paternity/adoption leave period. This right is protected by 

several measures, such as the maintenance of rights acquired or in the process 

of being acquired on the date on which parental leave starts until the end of 

parental leave, the protection against less favourable treatment or dismissal on 

the grounds of an application for, or the taking of, parental leave and the right to 

return to the same job. 

2.2. Social risk approach adopted by the EU Directives on maternity 

leave 

 

There is some evidence that the EU Directives on maternity leave follow a 

SSRA. Five criteria were checked in order to reach this conclusion: the context 

of maternity leave (legal base and purpose of the Directives), the justification of 

this leave, the entitlement to maternity leave, the use of the leave and the 

variations in duration. Both the PrWD and the SED 2010 justify maternity leave 

by the vulnerability of the delivering worker, make her entitled to maternity 
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leave, design maternity leave as a (full-time) continuous period during which the 

delivering mother is not supposed to return to work, and do not provide for any 

variations in leave duration. Moreover, the context of the PrWD is the protection 

of the safety and health of delivering workers. All things considered, it can be 

claimed that the main purpose of the maternity leave regulated by the PrWD 

and the SED 2010 is the protection of the vulnerability and related incapacity to 

work of delivering workers due to pregnancy and childbirth. To achieve this 

goal, maternity leave is designed as a right of delivering workers to be off work 

for a (full-time) continuous period of at least 14 weeks. Taking into account this 

reasoning, the PhD’s assumption is that the two substantive Directives on 

maternity leave adopt a SSRA. 

2.3. Consistency of the social risk approach adopted by the EU 

Directives on maternity leave  
 

The fact that the two substantive Directives on maternity leave adopt a SSRA 

does not necessarily mean that reality fits in with this approach. Quite the 

opposite, findings reveal there are signs of medical and legal, both internal and 

external, inconsistency. 

 

Regarding medical coherence, the medical literature consulted shows that the 

real period of incapacity to work due to pregnancy and childbirth varies from 

mother to mother and from pregnancy to pregnancy, depending on pregnancy 

and postpartum complications. In the absence of medical complications, the 

period of incapacity to work will last a maximum of 6 weeks (puerperium), much 

shorter than the minimum 14-week maternity leave period prescribed by the EU 

Directives on maternity leave. As medical complications are unlikely, this will be 

true for most women. However, for some women the period of incapacity to 

work could be prolonged if medical complications arise, a period which could be 

even longer than 14 weeks.      

 

With regard to the internal legal coherence, there are some elements which 

seem to contradict the SSRA. First of all, the ECJ has occasionally justified the 
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maternity leave regulated by the PrWD by the Hofmann case law1333 –which 

acknowledges the protection of the delivering mother but also the protection of 

the new-born (and its bonding with the mother)1334. Secondly, although the 

judgments in the cases of surrogate motherhood support a SSRA, the 

discrepancies between the AGs’ Opinions1335 on the importance of the 

protection of the mother and the care of the new-born call into question the 

limits between the two elements and the consistency of the SSRA. Finally, the 

dichotomy compulsory-voluntary maternity leave in the PrWD and the case law 

about it may reflect the inconsistency of the SSRA. The possibility recognised 

by the ECJ to renounce and to transfer to the father up to 12 weeks1336, six 

times more than the compulsory part (2 weeks), does not fit with the SSRA 

according to which the focus is mainly on the protection of the delivering 

mother, even more when this possibility is not given upon the condition that the 

mother is already able to work. 

 

Concerning the external legal consistency, the Member States studied1337 are 

not only moving away from the protection of the delivering mother in their 

maternity leave systems, but also not fulfilling the EU Directives on maternity 

leave with respect to the minimum EU period of 14 weeks.  

 

Regarding the whole period of national leave, the majority of countries does not 

perpetuate the SSRA and follows instead a combined approach. Next, some 

features of this combined approach are described, which are not necessarily 

present in all countries. The justification of maternity leave is mostly blended 

and not only the delivering mother but also the father can be entitled to 

maternity leave, under exceptional circumstances −such as in the case of 

decease, hospitalisation or physical or mental incapacity of the delivering 
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 ECJ, 27 October 1998, Boyle and Others, case C-411/96, ECLI:EU:C:1998:506, paragraph 61; ECJ, 20 
September 2007, Kiiski, case C-116/06, ECLI:EU:C:2007:536, paragraph 46; ECJ, 18 March 2014, C.D., 
case C-167/12, ECLI:EU:C:2014:169. 
1334

 ECJ, 12 July 1984, Hofmann v Barmer Ersatzkasse, case C-184/83, ECLI:EU:C:1984:273, paragraph 25. 
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 Opinion AG Kokott 26 September 2013, ECJ, 18 March 2014, C.D., case C-167/12, 
ECLI:EU:C:2013:600; and Opinion AG Wahl 26 September 2013, ECJ, 18 March 2014, Z., case C-363/12, 
ECLI:EU:C:2013:604. 
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 ECJ, 27 October 1998, Boyle and Others, case C-411/96, ECLI:EU:C:1998:506, paragraph 58; and ECJ, 
19 September 2013, Betriu Montull, case C-5/12, ECLI:EU:C:2013:571, paragraphs 56 to 58. 
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 Belgium (BE), Ireland (IE), ES, the UK, Sweden (SE) and PT. 
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mother− and as a matter of course, in the latter case during the voluntary part of 

maternity leave. In addition, it is possible to combine leave and work during the 

voluntary period of maternity leave, by postponing or suspending maternity 

leave, working part-time or alternating periods of work and periods of leave 

(days or weeks). Moreover, the Member States provide for some extensions of 

maternity leave which seem to be justified by the care of the new-born, i.e. in 

the case of multiple births, hospitalisation of the new-born and children with 

disabilities. All things considered, the regulation in the Member States appears 

to ascribe the protection of the delivering mother to the compulsory period 

(generally from 2 to 6 weeks long) and the care of the new-born to the voluntary 

period of maternity leave (the greater part of it). An indication of this uneven 

distribution is the option for delivering mothers to combine leave and work 

during the non-obligatory part of maternity leave and the possibility for fathers to 

be entitled to it under normal circumstances. In others words, it seems that 

Member States give more weight to the care element of maternity leave. The 

importance of the care element at national level is supported by the fact that the 

duration of the adoption leave, whose purpose is exclusively to look after 

adopted children, is similar to the duration of the post-birth period of maternity 

leave. 

 

The blended approach adopted by the Member States does not represent 

necessarily a breach in the implementation of the EU Directives on maternity 

leave, since the latter only set minimum requirements. However, there are 

indeed some problems with respect to the minimum EU period of 14 weeks. 

The most important one is the possibility to combine leave and work during the 

voluntary part of maternity leave (for periods shorter than 14 weeks) in every 

Member State but IE1338, which shows a clear-cut breach with the (full-time) 

continuous feature of the maternity leave designed by the EU Directives on 

maternity leave. 

 

The move away from the protection of the delivering mother in the Member 

States could reflect new interests that are connected with the different persons 
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 In IE it is possible, but not for the first 14 weeks. 
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involved in childbirth: the delivering mother, the father and the new-born. First of 

all, the national legislature could try to limit the possible perverse effects of 

maternity leave on women’s earnings, through the facilitation of the delivering 

mother’s return to work after maternity leave by maintaining contact with the 

workplace during the leave. The possibility to combine periods of leave and 

work or to work part-time during maternity leave is an example of this first 

approach. Secondly, the Member States may try to engage fathers in looking 

after the new-born, for instance by allocating directly to them a specific part of a 

generic leave (SE), by giving delivering mothers the possibility to transfer them 

the non-compulsory part of maternity leave or by granting a sharing bonus (PT). 

A third reason could be the concern about the well-being of the new-born, 

reflected in techniques such as the postponement or suspension of maternity 

leave in the case of hospitalisation of the new-born and the extensions of the 

leave in the case of multiple births, hospitalisation of the new-born and child 

with disability. 

 

All in all, it can be concluded that the SSRA adopted by the EU Directives on 

maternity leave is not consistent enough, because there is no full agreement or 

logical coherence among the different things or parts of maternity leave. 

According to the medical literature consulted, it seems that for most women the 

period of incapacity to work due to pregnancy and childbirth will last a maximum 

of 6 weeks after childbirth (puerperium), much shorter than the minimum 14-

week maternity leave period prescribed by the EU Directives on maternity 

leave. In other words, in most cases the period from the 7th week on appears 

not to be justified at all by the protection of the mother, but only by the care of 

the new-born −during the puerperium, albeit unable to work, the mother will 

necessarily have to look after the new-born while getting recovered. This 

medical evidence is somehow reflected in the ECJ’s case law and in the 

Member States’ legislation. The justification is blended at national level, and 

even occasionally at EU level −sporadic justification of the maternity leave 

regulated by the PrWD by the Hofmann case law. As for the distribution of the 

protection of the mother and the care of the new-born, the distinction between 

the compulsory and the voluntary parts of maternity leave is essential. The first 

period (generally from 2 to 6 weeks long) would roughly match the puerperium, 
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during which the protection of the mother plays a crucial role. The second 

(voluntary) period (the greater part of maternity leave) appears to be justified 

only by the care of the new-born, where both the mother and the father can take 

part. An indication of this is the possibility for the father to be entitled to this 

period under normal circumstances if the delivering mother decides to transfer 

it. 

 

The lack of consistency of the SSRA followed by the EU Directives on maternity 

leave could help to perpetuate the traditional distribution of roles between men 

and women in relation to work and childcare. In turn, the perpetuation of such 

roles may have negative consequences for both women and men. First, it could 

have detrimental effects for women in the labour market. Second, there may be 

problems of discrimination against fathers (and non-delivering parents in 

general) with regard to the care period of maternity leave.  

2.4. Maternity leave and effects for women in the labour market  
 

Economic literature gives a comprehensive understanding in the way child-

related leaves, which are mainly taken by women, affect their situation in the 

labour market. Both the economic theory and the empirical literature show that 

the effects of interruptions of work related to children on women’s labour market 

outcomes are different for employment participation and salaries.  

 

In terms of employment rates, empirical studies consulted reveal the positive 

effect for women of relatively short leaves. This is shown by most international 

studies and by the national studies which analysed reforms that incentivised a 

reduced period of leave. The protection against dismissal guarantees the return 

to work and increases job continuity of women taking the leave. Moreover, 

continuity after a short period of leave allows the retention of firm-specific 

human capital, which in turn may increase the labour productivity and 

employability of women, especially for women in their childbearing years. 

Thanks to this expectation, employers may feel more inclined to hire women.  
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Conversely, some economic literature shows that when leaves are too long the 

effects become negative, therefore reducing women’s participation in the labour 

market. The turning point varies according to the different studies, ranging from 

30 weeks1339 to 8-9 months1340 to 2 years1341. Long interruptions of work may 

decrease the likelihood of returning to the labour market for those women 

making use of the leaves, who may have a second child and remain on leave or 

simply drop out of the labour market altogether. At the same time, long 

entitlements may negatively affect every woman, mainly those in childbearing 

age, since employers may be reluctant to hire them, as they are ex-ante more 

likely than men to leave the company and less productive than men due to the 

potential deterioration of skills brought by long absences from work. 

 

Concerning wages, according to the economic literature consulted, child-related 

leaves have negative consequences on women’s earnings, including both long 

and short periods of leave. Whereas the wage penalty is minor for short periods 

of leave, it increases notably with the length of the leave and affects more high-

skilled workers than low-skilled workers, since the depreciation of general and 

firm-specific human capital is larger. This penalty may be connected with 

different causes. In some cases, women who return to work may decide to work 

fewer working hours or to move to lower-paid positions which allow them a 

better work-life balance. Sometimes, employers may offer fewer promotion 

opportunities to women already working or hire women at a lower wage, 

particularly if they are in childbearing age, because they are more likely than 

men to interrupt their careers due to motherhood, which may imply a lower 

productivity. 

 

Given the findings of the economic literature review and the fact that the period 

of 14 weeks provided for in the PrWD and the SED 2010 is relatively short, it 

could be concluded that the minimum EU period of maternity leave, when taken 

in isolation, favours women’s labour market participation but is detrimental for 

women in terms of earnings. Indeed, in principle, a leave of 14 weeks would 
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increase women’s employment rates but would reduce women's wages. 

However, maternity leave cannot be seen in isolation, but should be considered 

in connection with other child-related leaves, including paternity, adoption and 

parental leave. At EU level, there are minimum standards only for maternity 

leave and parental leave. These two leaves may be sending a wrong signal to 

employers which can worsen women’s situation in the labour market.  

 

First of all, maternity leave is a right of delivering mothers with a minimum 

period of 14 weeks. This is a right of delivering mothers even if in many 

instances a substantial part of the leave may be devoted only to the care of the 

new-born. At the same time, there is no parallel right to paternity leave for the 

father or the non-delivering parent. Moreover, as no maximum period is set in 

the EU Directives on maternity leave, the delivering mother may end up with a 

maternity leave much longer than 14 weeks, for instance 42 weeks in IE and 52 

weeks in the UK for employees. This legislation facilitates that the burden of the 

care of the new-born falls on delivering mothers. 

 

Secondly, Directive 2010/18 establishes a right to parental leave of 4 months for 

both working mothers and fathers, but it does not encourage an equal take-up 

by women and men because only 1 month is non-transferable (3 months can be 

transferred to the other parent) and the payment of the leave is left to the 

discretion of Member States. Following BECKER’s theory of the allocation of 

time, the second earner (usually the mother) is more likely than the first earner 

(normally the father) to take parental leave (including the transferable leave 

from the other parent) so that the economic loss for the family is minimised. As 

a result, women are more likely than men to take parental leave, including the 

transferable part from the father (up to 3 months1342). Besides, as no maximum 

period is set in Directive 2010/18, women may end up with a parental leave 
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 If the national period of parental leave is 4 months. 
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even longer, for instance 16 months in BE1343, 2 years and 3 months in PT1344 

and 3 years in ES1345. 

 

In sum, the EU system of child-related leaves, with maternity leave and no 

paternity leave in the case of the birth of a child, and with an unequal take-up of 

parental leave, is facilitating that the burden of childcare falls on women, thus 

helping to perpetuate the traditional distribution of roles between men and 

women with regard to care and work. The fact that women have to face most 

responsibilities related to childrearing appears to make it more difficult for them 

to compete on an equal footing with men in the labour market, thereby creating 

gender inequalities at work. 

 

The pitfalls of the EU system of child-related leaves have recently been 

acknowledged by the European Commission in its proposal for a Directive on 

work-life balance1346. Recital 8 of this proposal clearly states that the current 

Union legal framework provides limited incentives for men to assume an equal 

share of caring responsibilities. Lack of paid paternity and parental leave in 

many Member States contributes to the low take-up of such leave by fathers. 

The imbalance in the design of work-life balance policies between women and 

men reinforces gender differences between work and care. The objective of this 

proposal is addressing women's under-representation in employment1347 by 

correcting the unbalanced distribution of caring responsibilities between men 

and women. To do so, it creates a right to paternity leave for fathers of 2 weeks 

paid at sick pay level (the same level as for maternity leave in the PrWD). In 

addition, it increases the non-transferable period of parental leave from 1 to 4 

months and introduces a minimum level of payment at sick pay level in order to 

encourage fathers to take up parental leave. 
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The Commission’s Communication called “EU Action Plan 2017-2019. Tackling 

the gender pay gap”1348 also refers to the inadequate work-life balance system 

in place. This Communication indicates that stereotypes persist about whether 

men and women should be on the labour market or at home and that such 

stereotypes are fuelled by inadequate work-life balances policies1349. According 

to the Commission, these stereotypes are one of the root causes of the gender 

pay gap, which can be reduced by well-designed work-life balance policies. 

Investing in formal care facilities and in adequate family related leaves for both 

women and men contributes to reducing the gender pay gap, as it leads to 

fewer career interruptions and less discontinuous employment for women1350. 

 

In conclusion, it could be argued that the EU Directives on maternity leave, 

along with the lack of parallel paternity leave and a gendered use of parental 

leave, is helping perpetuate the traditional distribution of roles between men and 

women with regard to the care of children. Women are more likely than men to 

take leave and they are the ones who actually more often interrupt their work to 

look after kids. According to the economic literature consulted, this has an 

impact on their employment opportunities and careers. A short maternity leave, 

albeit beneficial in terms of labour market participation, already has a negative 

impact on women’s earnings. Moreover, the combined effect of maternity and 

parental leave could lead to prolonged absences from the labour market and to 

detrimental effects for women both in terms of employment rates and wages.  

2.5. Maternity leave and discrimination against non-delivering parents 

 

The lack of consistency of the SSRA followed by the EU Directives on maternity 

leave could bring not only detrimental effects for women in the labour market, 

but also problems of discrimination against fathers (and non-delivering parents 

in general) with regard to the care period of maternity leave.  
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The ECJ has directly tackled the question of a possible discrimination against 

fathers in two cases (Hofmann in 19841351 and Betriu Montull in 20131352). The 

Court held that maternity leave is included in the exception of Article 2(3) of the 

ETD 76/207 [current Article 28(1) of the Recast Directive 2006/54] −the 

protection of women, particularly as regards pregnancy and maternity− and 

therefore is a legitimate exception to the principle of equal treatment between 

men and women. According to the Hofmann case law, Article 2(3) of the ETD 

recognises the legitimacy, first, of protecting a woman’s biological condition 

during and after pregnancy and, second, of protecting the special relationship 

between a woman and her child over the period which follows childbirth1353. It 

has been assumed that breastfeeding is the determinant element of the special 

relationship between a woman and her child.  

 

While the case law of the ECJ is limited to the area of sex equality, the case law 

of the ECtHR covers as well parental status, under which a differential 

treatment between a delivering mother and a non-delivering parent may be 

scrutinised. Yet, no case about maternity leave as such1354 has been brought 

before the ECtHR. However, the recent judgment in Enache v. Romania1355 

may provide guidance for future case law on this question. This judgment 

follows the rationale of EU Law and the case law of the CJEU: motherhood 

presents specific characteristics that justify the adoption of protective measures 

for women and particular consideration should be taken to the special bonding 

between mother and child. These elements are the same as those provided in 

Article 2(3) of the ETD and the Hofmann case law. For this reason, it does not 

seem that the ECtHR is going to give a new impetus to the ECJ’s case law. 

 

The position of the ECJ and the ECtHR cannot be regarded as hare-brained. In 

their view, although both parents are in comparable situations as regards the 

bringing-up of children, specific biological conditions unique to women justify a 
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differential treatment between men and women. The protection of these 

biological conditions justifies for the ECJ an exception to the prohibition of direct 

discrimination included in Article 2(3) of the ETD, and constitutes for the ECtHR, 

which does not rely on a divide between direct and indirect discrimination and 

for which every differential treatment can be justified, a legitimate aim which 

allows a differential treatment between men and women. These exclusive 

biological conditions are the capacity of women to become pregnant and give 

birth and the capacity of women to breastfeed. A differential treatment would 

aim at protecting the biological condition of the delivering mother due to 

pregnancy and childbirth and breastfeeding. In this sense, it is undeniable that 

maternity leave is a suitable instrument to protect the delivering mother and 

facilitate breastfeeding.  

 

Concerning the first unique biological element, it is very difficult to say with 

certainty how long the period of incapacity to work will be in a given case. This 

is why it is understandable that the EU legislature decided to set an 

approximate amount of weeks for this purpose. The minimum of 14 weeks in 

the EU Directives on maternity leave could have been considered as a 

reasonable period to cover the recovery of the mother during the 6 weeks after 

childbirth (the so-called puerperium), as well as other potential medical 

complications that could arise during pregnancy and after the puerperium. 

However, medical evidence suggests that such complications are unlikely and 

that, consequently, for most women the actual period of work incapacity is only 

6 weeks. In other words, for most women there is a minimum period of 8 weeks 

only devoted to the care of the new-born. Despite this reality, it does not look 

realistic to expect that the ECJ would declare this period discriminatory against 

fathers thereby allocating to fathers a similar period of leave, because it would 

imply a profound revision of its interpretation of the EU Directives on maternity 

leave. What the ECJ could do more easily is, based on some of its case law1356, 
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to interpret national periods of maternity leave beyond the minimum of 14 

weeks as discriminatory against men unless similar periods are also granted to 

fathers.   

 

As regards the second unique biological element, it seems a good idea to 

facilitate breastfeeding via maternity leave, as this is clearly beneficial to 

children. Nonetheless, the position of the ECJ and the ECtHR could be 

criticised for several reasons. First of all, the interpretation of the pregnancy and 

maternity exception by the ECJ is rather broad, because the protection of 

breastfeeding is not so much connected with the protection of women, which is 

the aim of the exception, but rather with the protection of the new-born that 

benefits from breastfeeding. Moreover, this broad interpretation contradicts the 

very case law of the ECJ about the strict interpretation of the exceptions to the 

principle of equal treatment. Secondly, even if the protection of breastfeeding is 

formally considered as an exception to the principle of equal treatment by the 

ECJ or as a legitimate aim by the ECtHR, there are at least two substantial 

reasons to challenge this position. The first reason is connected with the idea 

that in certain situations maternity leave is not serving (or not serving alone) the 

purposes of facilitating breastfeeding. For instance, where women, for one 

reason or another, do not breastfeed their babies, or where there are 

breastfeeding breaks at national level, which are especially designed to 

facilitate breastfeeding. Yet, the latter situation is not so straightforward 

because sometimes breastfeeding breaks are not long enough to breastfeed 

properly. The second reason is deeper and applies to situations where 

maternity leave is indeed facilitating breastfeeding (alone). While 

acknowledging the importance of breastfeeding, it could be argued that taking 

care of the new-born is much more than just breastfeeding. Caring activities 

include changing diapers, bathing, dressing and feeding the baby, taking them 

for walks, putting them to bed, rocking the baby and taking them to the 

paediatrician, among others. Both parents can carry out all the activities. The 

only difference is with regard to "feeding". The mother is the only one capable of 

breastfeeding the baby. The father cannot breastfeed, but he can bottle-feed 

the baby via formula-feeding (artificial product) or via natural milk (if the mother 

pumps the milk). Does it make sense to assign periods of childcare only to 
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mothers because they are the only ones capable of breastfeeding? Is it not 

possible to find other more proportionate ways of facilitating breastfeeding, for 

instance by means of appropriate breastfeeding breaks? Maybe the care period 

of maternity leave is just a measure that does not remain within the limits of 

what is appropriate and necessary for achieving the aim in view −the facilitation 

of breastfeeding− and the principle of equal treatment is not reconciled with the 

aim pursued. Finally, it is interesting to mention that a differential treatment for 

the delivering mother based on breastfeeding would be more difficult to hold in 

the case of the non-delivering mother, as it is also possible for the latter to 

breastfeed since lactation can be induced. 

 

What is clear is, first, that the relationship between maternity leave and the 

principle of non-discrimination against non-delivering parents is problematic, 

because during the maternity leave period allocated to delivering mothers two 

elements are somehow mixed: mother’s protection and childcare. It is difficult to 

determine when the protection of the mother ends and when the delivering 

mother is fully recovered and healthily devoted to the care of the new-born. 

Although the frontier between the two elements is blurred, the longer the 

maternity leave, the more tension there will be in terms of gender equality and 

the more maternity leave could be regarded as a period of parental leave. 

Second, the solution to this problematic relationship is not straightforward and 

attention should be paid to the individual situation of the delivering mother and 

to different parameters, such as medical complications during pregnancy and 

after giving birth, whether the mother actually breastfeeds the baby and the 

accommodation of breastfeeding by means of breaks. Despite this complexity, it 

is worth exploring more proportionate ways of conciliating the recognition of 

women’s biological differences and the rights of all parents to spend time with 

their children.  
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3. CONCLUSIONS: ADOPTION OF A MULTI-SOCIAL RISK 

APPROACH? 
 

The last section of this PhD is divided into three sub-sections. The first sub-

section will describe the current EU system of maternity leave, its limitations 

and its impact on gender equality. The second sub-section will reflect on 

alternative options to improve the current situation in terms of gender equality. 

The third sub-section will cover some closing remarks about the need to 

modernise the current EU system of maternity leave and suggest some 

avenues for future research.   

3.1. The current EU system of maternity leave: limitations and impact 

on gender equality 

 

This sub-section will explain how the current EU system of maternity leave 

works and how it interrelates with other child-related leaves considered at EU 

level. Besides, the limitations of this system will be pointed out, as well as its 

effects on sex equality. 

3.1.1. The current EU system of maternity leave: its connections with other child-

related leaves 

 

Maternity leave is the period off work granted to working mothers around the 

time of childbirth, during pregnancy and after delivery. This leave is regulated at 

EU level from a twofold perspective: first, as a positive right in the EU Directives 

on maternity leave, namely the PrWD for employees and the SED 2010 for self-

employed workers, which establish minimum standards all Member States have 

to comply with; second, as a legitimate exception to the principle of non-

discrimination on the grounds of sex in the EU Directives on equal treatment 

between men and women in the field of employment and social protection, as 

interpreted by the Hofmann case law. What these two strands of regulation 

have in common is that they seem to acknowledge and protect the biological 

differences of women related to maternity: becoming pregnant, giving birth and 

breastfeeding.  

 



439 
 

The EU Directives on maternity leave follow a SSRA and seek mainly the 

protection of the incapacity to work of the delivering mother due to pregnancy 

and childbirth by providing an EU right to maternity leave of at least 14 weeks. 

This right enjoys a relatively high level of protection at EU level, notably 

because the Directives foresee a minimum level of compensation during the 

leave. For its part, the Hofmann case law, which interprets the “pregnancy and 

maternity” exception included in the EU Directives on equal treatment between 

men and women in the field of employment and social protection, goes a step 

forward in the recognition of the biological differences of women. This case law 

allows Member States to provide maternity leave exclusively to women to 

protect, not only the biological condition of the delivering mother due to 

pregnancy and childbirth, but also the special relationship mother-child after 

childbirth. This PhD has assumed that breastfeeding is the determinant element 

of this relationship for three reasons: first, the case law of the ECJ and the 

ECtHR suggest that breastfeeding is an important element of the special 

relationship mother-child; second, there is consensus in medical literature on 

the fact that breastfeeding is unique to women and beneficial to children; third, 

in contrast, the literature consulted is not conclusive about the mother-to-child 

and the father-to-child bondings being fundamentally different. In relation to the 

last argument, both the ECJ and the ECtHR have consistently held that both 

parents are in comparable situations as regards the bringing-up of children. 

 

Although the care of the new-born is not explicitly recognised at EU level, it is 

undeniable that maternity leave also serves the purpose of caring for the child. 

Concerning the EU Directives on maternity leave, even if they focus on the 

protection of the delivering mother due to pregnancy and childbirth, the post-

birth period of maternity leave is normally also a care period. During this period 

the delivering mother usually takes care of and breastfeeds her baby. With 

regard to the Hofmann case law, the special relationship mother-child after 

childbirth (whose determinant element is breastfeeding) clearly refers to the 

care of the new-born by the delivering mother. 

 

There are other child-related leaves considered at EU level, namely paternity 

leave, adoption leave and parental leave. Paternity leave is the male 
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counterpart of maternity leave, that is to say a right of the working father to be 

exercised around the time of childbirth. However, there is no EU minimum 

standard for paternity leave. Adoption leave is a right of both working parents to 

be exercised after the adoption of a child. Here again, there is no EU minimum 

standard. However, if paternity and/or adoption leave are recognised at national 

level, the Recast Directive 2006/54 protects workers against dismissal due to 

exercising these rights and entitles them to return to their jobs after the leave. 

Unlike paternity and adoption leave, there is an EU right to parental leave under 

Directive 2010/18. This is a right of both working parents entitling them to at 

least 4 months’ leave until the child reaches a certain age to be determined at 

national level (up to 8 years old) with a view to ensuring the care of natural and 

adopted children while they are young. This leave is sometimes used just after 

the maternity/paternity/adoption leave period has expired (where paternity and 

adoption leave is provided at national level), acting as an extension of the 

period off work dedicated to the biological or adopted child. The right to parental 

leave enjoys at EU level lesser protection than that of maternity leave, 

particularly due to the fact that Member States are free to decide whether and to 

what extent income is maintained during parental leave. 

 

All in all, the child-related leaves considered at EU level interact as follows: 

maternity leave and paternity leave apply in the case of natural children and are 

rights allocated to the working mother and father respectively to be taken 

around the time of childbirth. Adoption leave is a right of both working parents 

applicable in the case of adopted children and is to be used after the adoption 

of the child. The time frame to enjoy these three kinds of leave is relatively 

limited since they have to be taken around the time of birth or adoption. In 

contrast, parental leave, which is a right of both working parents that applies to 

both natural and adopted children, can be used during a longer period of time, 

namely until the natural or adopted child reaches a certain age up to 8 years 

old. While the four categories of leave are connected with the care of the child, 

only maternity leave is also related to the delivering mother’s situation due to 

pregnancy and childbirth.  
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3.1.2. Limitations of the current EU system of maternity leave 

 

There are some limitations in the current EU legislative framework on maternity 

leave, which have to do with its focus on the biological differences of women 

related to maternity. Three limitations could be underlined. Two are related to 

the narrow scope of legislation, namely the exclusive attention to the cases of 

childbirth; and within the cases of childbirth, the exclusive focus on the 

delivering mother. The third limitation is the inconsistent approach to the 

protection of the incapacity to work of the delivering mother due to pregnancy 

and childbirth in the EU Directives on maternity leave. 

 

The first limitation is that maternity leave is only foreseen for the cases of 

childbirth, as a leave to be taken around the time of birth. Both the EU 

Directives on maternity leave and the Hofmann case law pay attention only to 

the traditional situation of childbirth, excluding from maternity leave other 

situations such as adoption and surrogate motherhood.  It has to be noted that, 

unlike adoption, surrogate motherhood is controversial and remains rather 

exceptional. The case of adoption could be covered by adoption leave, which 

would allow adoptive parents to spend some time with their children after 

adoption. However, as previously explained, there is no minimum standard at 

EU level for this leave. Concerning surrogate motherhood, the ECJ made clear 

that the EU Directives on maternity leave are not an adequate instrument to 

cope with this situation and no alternative leave is foreseen at EU level to cover 

this situation. This situation could be covered by adoption leave, as is already 

the case in the UK.  

 

The second limitation is that, within childbirth, only one parent is taken into 

account. The EU Directives on maternity leave, but also the Hofmann case law, 

focus on the delivering mother, excluding the non-delivering parent (the father 

or the non-delivering mother in a lesbian couple). The consideration of the 

situation of the father (and potentially that of the non-delivering mother, as is 

already the case in most of the Member States analysed) could be covered by 

paternity leave, which is a right of the working father to be exercised around the 

time of childbirth. Yet, there is no minimum standard at EU level for this leave.  
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The third limitation affects the EU Directives on maternity leave, which adopt an 

inconsistent approach when protecting the incapacity to work of the delivering 

mother due to pregnancy and childbirth. These Directives adopt a non-

individualised or “average duration” approach: 14 weeks could have been 

considered by the EU legislature as a reasonable minimum period to cover the 

recovery of mothers during the puerperium (6 weeks after childbirth) as well as 

other potential medical complications that could arise throughout pregnancy and 

after the puerperium. However, this PhD has shown that the approach of the 

Directives is inconsistent. As pregnancy and postpartum complications are 

unlikely, for most women the actual period of work incapacity will not be longer 

than the puerperium. Therefore, there is an EU minimum period of 8 weeks 

which in general is only devoted to the care of the new-born (the care period of 

maternity leave).  

 

The inconsistency of the approach of the EU Directives on maternity leave 

indicates that, if the child is disregarded, most mothers could come back to work 

6 weeks after childbirth if they wished to. However, it is worth stressing that this 

finding does not make the care period of maternity leave irrelevant. On the 

contrary, the care period of maternity leave is essential for the child and the 

mother’s health. A child requires constant care and feeding in the early stages 

of his/her life, which is usually provided by the delivering mother thanks to 

maternity leave. Moreover, maternity leave facilitates breastfeeding, which is 

undoubtedly beneficial to children according to medical literature. Concerning 

the mother, caring for the new-born has an impact on mother’s health due to 

lack of sleep, tiredness, mental stress and possible breast complications, which 

would make it more difficult for the mother to conciliate care and work. The 

granting of maternity leave help alleviate the burden the combination of care 

and work would represent for the mother’s health. Yet, it is also true that the 

stress and fatigue of the mother could be mitigated if the other parent would 

also contribute to the care of the child.  
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3.1.3. Impact of the current EU system of maternity leave on gender equality 

 

The current EU system of maternity leave has proven to be an effective tool to 

protect the biological differences of women related to pregnancy, giving birth 

and breastfeeding. First, 14 weeks are usually more than enough to cover the 

period of work incapacity of delivering mothers during the puerperium and the 

possible medical complications during pregnancy and after the puerperium.  

Second, maternity leave is also an effective instrument to facilitate 

breastfeeding. As for the number of weeks, the ECJ has validated so far 

national periods of maternity leave up to 6 months (16 weeks in Betriu Montull 

and 6 months in Hofmann), which can potentially1357 facilitate breastfeeding 

during the period of exclusive breastfeeding recommended by the WHO (until 

the child is 6 months of age).  

 

Despite the effectiveness of the current EU system of maternity leave, this 

system is having important side effects in terms of gender equality, both for 

women and for men. First of all, EU Law on maternity leave, along with EU 

legislation on other child-related leaves, whether by act or omission, is 

facilitating an unequal take-up of leave by mothers, which is contributing to an 

unequal competition for women in the labour market. Secondly, the provision of 

maternity leave for 14 weeks only for delivering mothers, which includes in most 

instances a care period of 8 weeks, is creating problems of discrimination 

between parents. 

 

  

The current EU framework on child-related leaves is facilitating an imbalance in 

the take-up of leave by women over men and, therefore, contributing to the 

perpetuation of the traditional role of women as child carers. Besides this legal 

framework, there are of course other factors that explain why women keep on 

being the main takers of leave entitlements. Culturally speaking, in many 

countries women continue to be expected to be the primary care-givers for 

children. From an economic point of view, given that in general child-related 
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 If the national period of maternity leave is 6 months and the whole period is taken after childbirth. 
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benefits do not fully replace previous income, the second earners in the family 

(mostly women) tend to take more leave than the first earners (typically men) in 

order to minimise the economic loss of the family.  

 

In the first place, there is a clear unbalance at EU level between the rights to 

maternity leave and paternity leave. Maternity leave is a right of delivering 

mothers with a minimum EU period of 14 weeks. This is a right of delivering 

mothers even if in many instances 8 weeks of the leave may be devoted only to 

the care of the new-born. Moreover, as no maximum period is set in the EU 

Directives on maternity leave, the delivering mother may end up with a 

maternity leave much longer than 14 weeks (for instance 42 weeks in IE and 52 

weeks in the UK). At the same time, there is no parallel EU right to paternity 

leave for the father. However, most Member States currently provide paternity 

leave, the duration of which is relatively short, e.g. 2 weeks in BE, IE and the 

UK. 

 

Maternity leave is usually an individual and non-transferable right of the 

delivering mother. However, in some of the Member States analysed (ES, the 

UK and PT) she may make the father entitled to an important part of maternity 

leave, via the transfer of the voluntary weeks to the father (ES), the 

transformation of the voluntary weeks into shared parental leave (UK) –a leave 

both parents can take−, and a delivering mother’s declaration to share her non-

exclusive days (PT). However, this possibility has not had a major impact in the 

take-up of maternity leave by fathers. In ES, official statistics show that fathers 

benefited from the maternity allowance in 2017 in less than 2% of cases1358 and 

several studies show the low take-up of the shared parental leave scheme in 

the UK1359. As an exception, in PT more and more fathers are making use of 30 

days of maternity leave, going from around 600 in 2008 to almost 23,000 in 
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 Official statistics in ES show that fathers benefited from the maternity allowance in 2017 in less than 
2% of cases: http://www.seg-social.es/wps/wcm/connect/wss/35a03d86-be6e-46f4-bcbd-
7a9c012e07d4/229796.pdf?MOD=AJPERES&CONVERT_TO=linktext&ContentCache=NONE&CACHE=NO
NE&CACHEID=ROOTWORKSPACE.Z18_9H5AH880M8TN80QOV0H20V0000-35a03d86-be6e-46f4-bcbd-
7a9c012e07d4-mfRfVRJ (retrieved October 2018). 
1359

 Several studies show the low take-up of the shared parental leave scheme in the UK: 
https://www.eurofound.europa.eu/observatories/eurwork/articles/united-kingdom-low-take-up-of-
shared-parental-leave-scheme (retrieved October 2018). 

http://www.seg-social.es/wps/wcm/connect/wss/35a03d86-be6e-46f4-bcbd-7a9c012e07d4/229796.pdf?MOD=AJPERES&CONVERT_TO=linktext&ContentCache=NONE&CACHE=NONE&CACHEID=ROOTWORKSPACE.Z18_9H5AH880M8TN80QOV0H20V0000-35a03d86-be6e-46f4-bcbd-7a9c012e07d4-mfRfVRJ
http://www.seg-social.es/wps/wcm/connect/wss/35a03d86-be6e-46f4-bcbd-7a9c012e07d4/229796.pdf?MOD=AJPERES&CONVERT_TO=linktext&ContentCache=NONE&CACHE=NONE&CACHEID=ROOTWORKSPACE.Z18_9H5AH880M8TN80QOV0H20V0000-35a03d86-be6e-46f4-bcbd-7a9c012e07d4-mfRfVRJ
http://www.seg-social.es/wps/wcm/connect/wss/35a03d86-be6e-46f4-bcbd-7a9c012e07d4/229796.pdf?MOD=AJPERES&CONVERT_TO=linktext&ContentCache=NONE&CACHE=NONE&CACHEID=ROOTWORKSPACE.Z18_9H5AH880M8TN80QOV0H20V0000-35a03d86-be6e-46f4-bcbd-7a9c012e07d4-mfRfVRJ
http://www.seg-social.es/wps/wcm/connect/wss/35a03d86-be6e-46f4-bcbd-7a9c012e07d4/229796.pdf?MOD=AJPERES&CONVERT_TO=linktext&ContentCache=NONE&CACHE=NONE&CACHEID=ROOTWORKSPACE.Z18_9H5AH880M8TN80QOV0H20V0000-35a03d86-be6e-46f4-bcbd-7a9c012e07d4-mfRfVRJ
https://www.eurofound.europa.eu/observatories/eurwork/articles/united-kingdom-low-take-up-of-shared-parental-leave-scheme
https://www.eurofound.europa.eu/observatories/eurwork/articles/united-kingdom-low-take-up-of-shared-parental-leave-scheme
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20161360. This is due to the introduction in 2009 of a sharing bonus of 30 days, 

which is an extension of maternity leave granted upon the condition that the 

father takes at least 30 days of the leave. This innovative design, together with 

a high level of income replacement (between 83% and 100%), gives fathers a 

high incentive to take 30 days of maternity leave because otherwise the bonus 

of 30 days would be lost −the bonus works in reality as a non-transferable 

period of leave for fathers. In sum, it could be concluded that maternity leave 

continues to be overwhelmingly taken by the delivering mother. 

 

All in all, EU Law is creating an unbalance at EU level between the rights to 

maternity leave and paternity leave, which is facilitating a higher take-up of 

leave by mothers. Even if part of maternity leave is justified by the incapacity to 

work of the delivering mother due to pregnancy and childbirth (usually 6 weeks), 

there is in general a more or less lengthy care period of maternity leave, which 

could go from 8 weeks (EU minimum of 14 weeks minus 6 weeks) to 36 in IE 

(42 weeks minus 6 weeks) to 46 in the UK (52 weeks minus 6 weeks). This care 

period for the delivering mother contrasts with the brief period of leave available 

for fathers to look after the new-born. There is no minimum EU right to paternity 

leave and Member States generally provide a relatively short paternity leave, for 

example 2 weeks in BE, IE and the UK.  

 

In the second place, the EU right to parental leave is equally available for men 

and women. However, its legal design does not encourage an equal take-up of 

the leave. Even if parental leave is an individual right of each working parent, 

only 1 month is non-transferable between the parents (the rest of the leave can 

be transferred to the other parent). The introduction of this reserved period of 1 

month, also called the fathers’ and mothers’ quota, sought to encourage a more 

equal take-up of leave by both parents. However, quotas have proved to be 

ineffective in increasing the take-up of leave by fathers when the leave is not 

adequately compensated. Following KARU and TREMBLAY, “the evidence 

shows a reasonably high take-up of parental leave only in countries where there 

is a combination of fathers’ quota and high level of benefit. There is no evidence 
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 Portugal country note, in BLUM, S., KOSLOWSKI, A., and MOSS, P. (eds.) (2017), page 331. 
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that any other combination would lead to high take-up by fathers”1361. Despite 

this evidence, still today, the payment of parental leave is left to the discretion of 

Member States. The legal design of parental leave, along with the economic 

and cultural reasons aforementioned, makes mothers more likely than fathers to 

take parental leave, including the transferable part from the father. Besides, as 

4 months is only a minimum standard, women may in the end have an even 

longer parental leave (e.g. 16 months in BE, 2 years and 3 months in PT and up 

to 3 years in ES). 

 

Thirdly, EU Law is not to be blamed on the design of the right to adoption leave. 

Even if this leave is described in the Recast Directive as an individual and non-

transferable right of both working parents subsequent to the adoption of a child, 

it is up to Member States to determine whether or not to grant adoption leave 

and also to determine its configuration. This time, it is the legal design at 

national level which does not encourage an equal take-up of adoption leave by 

the adoptive parents. Only BE grants an individual and non-transferable 

entitlement to each working parent. In ES and PT adoption leave is conceived 

as a family entitlement, while in IE and the UK only one adopter can be entitled 

(with a legal preference for the adopting mother in IE). The length of this leave 

in the Member States studied roughly mirrors the duration of the post-birth 

period of maternity leave. This means that the duration of adoption leave is not 

negligible and can actually be quite long (40 weeks in IE and 52 weeks in the 

UK). It is quite telling that in IE, ES and the UK the right to paternity leave is 

also recognised in the cases of adoption, in which cases the person entitled to 

paternity leave is generally the parent not taking adoption leave. It appears that 

these three countries are replicating the maternity-paternity leave dichotomy for 

adoptive parents: the adoptive mother would take the longer leave (adoption 

leave) and the adoptive father the shorter one (paternity leave). To conclude, 

the design of the entitlement to adoption leave in IE, ES, the UK and PT, along 

with the economic and cultural reasons abovementioned, makes women more 

likely than men to make use of this leave. 
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 KARU, M., and TREMBLAY, D. (2018), page 356. 
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All things considered, EU Law on child-related leaves provides for maternity 

leave and no paternity leave in the case of the birth of a child and a parental 

leave that does not encourage an equal take-up of leave. EU Law, along with 

the legal design of adoption leave at national level, is facilitating that the burden 

of childcare falls on women, thus helping to perpetuate the traditional role of 

women as child carers. EU Law is contributing to the reproduction of prevailing 

social attitudes towards the roles of parents: whereas mothers are meant to be 

the main carers, it is assumed that the caring role of fathers is only secondary. 

Data on the take-up of child-related leaves are not always available and, where 

accessible, is fragmented and very diverse. A report of the OECD has 

estimated the use of child-related leaves by mothers and fathers in some 

European countries. This report indicates that the take-up of maternity leave 

and paternity leave is relatively high and that in the case of parental leave 

female leave-takers are proportionately much more than male leave-takers and 

that when both parents take leave women do it for a much longer period of 

time1362.  

 

The fact that mothers take up more leave than fathers has consequences for 

women’s labour market outcomes. In terms of employment rates, most 

economic literature consulted reveals the positive effect for women of relatively 

short leave. Conversely, when leave is too long, the effect becomes negative, 

therefore reducing women’s participation in the labour market. The turning point 

varies according to the different studies, ranging from 30 weeks to 8-9 months 

to 2 years. These thresholds are sometimes surpassed by women when they 

take maternity leave or adoption leave and, immediately after, parental leave.  

Concerning wages, economists agree that any period of child-related leave has 

negative consequences on women’s earnings, a penalty which increases 

notably with the length of the leave.  

 

In conclusion, the unequal take-up of child-related leaves between men and 

women, which is being facilitated by EU Law, is making it more difficult for 

women to compete on an equal footing with men in the labour market, thereby 
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 https://www.oecd.org/els/family/PF2-2-Use-childbirth-leave.pdf, especially pages 1-6 (retrieved 
October 2018). 
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creating gender inequalities at work. The unequal sharing of care periods is one 

of the reasons that explain the continued disadvantaged status of women at 

work. This is without doubt the most important side effect of the EU legislative 

framework on maternity leave in terms of gender equality.  

 

 

The second collateral damage of the EU system of maternity leave for gender 

equality is the possible discrimination between parents. As commented before, 

the current framework on maternity leave only covers the cases of childbirth, 

excluding adoption and surrogate motherhood, and, within the cases of 

childbirth, the situation of the delivering mother, excluding the non-delivering 

parent. In principle, the lack of coverage of the cases of adoption and surrogate 

motherhood and the situation of the non-delivering parent should not represent 

a problem, as the EU legislature does not need to regulate all matters related to 

parenthood in a comprehensive way. However, it has also been explained that 

the EU Directives on maternity leave are in most instances granting a minimum 

period of 8 weeks which is only devoted to the care of the new-born.  

 

The fact that the care period of maternity leave is only a right of delivering 

mothers is creating problems of discrimination between parents. First of all, the 

non-delivering parent may feel discriminated against with regard to the care 

period of maternity leave −the father on the grounds of sex and the non-

delivering mother on the grounds of parental status. Secondly, although this is 

not the object of this PhD, a discrimination of adoptive and commissioning 

parents on the grounds of parental status could also be claimed.  

 

The differential treatment on the grounds of sex between the delivering mother 

and the father for national periods of maternity leave has been partly justified in 

Hofmann by the special relationship between the mother and her child (whose 

determinant element is breastfeeding). The same justification could be used not 

to grant the father the care period of 8 weeks included in the EU Directives on 

maternity leave. Likewise, this argument could be maintained for an adoptive 

father or a commissioning father, as they cannot breastfeed their baby.  
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Nevertheless, the approach of the ECJ to breastfeeding is questionable for 

several reasons. First of all, the Court uses a non-individualised or “average 

woman” perspective to justify the differential treatment of women: as the 

majority of women breastfeed their babies, breastfeeding justifies maternity 

leave in general for all women. But in reality, even if most women start 

breastfeeding, some women cannot breastfeed (due to a medical counter-

indication) or simply do not want to do it, and those who do breastfeed do not 

do it for the same period of time. Secondly, breastfeeding breaks are often 

provided for at national level, which are a measure especially designed to 

facilitate breastfeeding. For those countries which provide such breaks it could 

be reasoned that the legal system is already acknowledging and protecting the 

biological difference of women related to breastfeeding, and that the care period 

of maternity leave is to be considered as a mere care period detached from 

breastfeeding. However, the usual short duration of breastfeeding breaks, along 

with the commuting time from the workplace to where the baby is placed, does 

not always facilitate breastfeeding satisfactorily, as maternity leave does. 

Thirdly, while acknowledging the importance of breastfeeding, it could be 

argued that taking care of the new-born is much more than just breastfeeding. 

Caring activities include changing diapers, bathing, dressing and feeding the 

baby, taking them for walks, putting them to bed, rocking the baby and taking 

them to the paediatrician, among others. Both parents can carry out all these 

activities. This raises the question of whether, in terms of gender equality, 

maternity leave is a disproportionate measure to facilitate breastfeeding and 

whether there are more balanced ways to achieve the same purpose, such as 

sufficiently long breastfeeding breaks. Lastly, it must be made clear that all 

these critical arguments are made from an equal treatment perspective –when 

breastfeeding is used as the reason to justify periods of childcare only for 

women− and they should not be interpreted as a pretext to replace the care 

period of maternity leave with breastfeeding breaks. Periods of childcare should 

be valued and protected in themselves, both for men and women, even if the 

child is not breastfed. 
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Finally, it is interesting to mention that a differential treatment for the delivering 

mother in the allocation of maternity leave based on breastfeeding would be 

more difficult to hold in the case of a non-delivering mother, as it is also possible 

for the latter to breastfeed since lactation can be induced. The same could be 

said for an adoptive mother or a commissioning mother. 

3.2. Alternative options to improve gender equality 

 

This sub-section will put on the table alternative options to mitigate the side 

effects the current EU legislative framework on maternity leave is creating with 

respect to gender equality. Four options could be envisaged for future EU Law 

on child-related leaves, which could be applied to both employees and self-

employed workers. The first one would be to maintain the current SSRA to 

maternity leave but to introduce and reinforce the rights to paternity, adoption 

and parental leave. The second option would be similar to the first one, except 

for the adoption of a BSRA to maternity leave. The third option would be to 

remove maternity leave altogether and to create instead a generic parental 

leave with some periods reserved for each parent. The last option would be to 

follow a MSRA to maternity leave and to introduce and reinforce the rights to 

other child-related leaves. For all options, the rights to leave for adoptive 

parents could be extended to commissioning parents in the case of surrogate 

motherhood. The ultimate aim of all options is to allocate rights to leave for 

parents equally and to encourage a more equal take-up of leave by fathers, 

which could reduce the period women stay out of the labour market and 

mitigate the perverse effects women suffer in the labour market, in terms of 

participation and level of earnings. 

 

As pointed out before, evidence shows that the only way to achieve a high take-

up of leave by fathers is through the combination of non-transferable periods of 

leave and a high level of benefit. This is why the use of paternity leave, which is 

by definition non-transferable and usually well-paid, is fairly widespread. When 

it comes to parental leave, there are successful experiences in Sweden and 

Iceland. Both countries offer, within their parental leave systems, 3 “daddy 

months” and 3 “mommy months” with a high level of income replacement, 
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77.6% and 80% of earnings respectively. In addition, they provide a period of 

leave that can be shared between the parents: 10 months in Sweden (7 months 

are paid at 77.6% of earnings and 3 at a flat rate) and 3 months in Iceland (paid 

at 80% of earnings). As a result, in Sweden in 2016 45% of the recipients of 

parental leave benefits were men, compared to 55% who were women. 

However, fathers usually only take their “daddy months” and this explains why 

they only took 26% of all parental leave days used in 20161363. Similarly, in 

Iceland in 2013 91.4% of fathers took a period of leave, but they only took on 

average 87.9 days of leave (compared to 182.3 for mothers)1364. 

 

It is argued that the mammy and daddy quotas reduce the choice parents have 

to share child-related leaves as they deem fit and, therefore, decrease the 

freedom of families to share the caring responsibilities within the household. 

However, it could also be reasoned that the decision of mothers to take more 

child-related leaves is not a “real” choice, but and “induced” one due to societal 

pressure and economic considerations. Many people still believe that women 

must be the primary childcare providers. At the same time, women are often the 

second earners in the household, which also pushes them to take more child-

related leaves. 

 

A suitable legal basis to adopt the different options would be Article 157(3) 

TFEU, which allows the EP and the Council (by qualified majority) to adopt 

measures to ensure the application of the principle of equal opportunities and 

equal treatment of men and women in matters of employment and occupation. 

This Article covers not only employees but also self-employed workers and has 

already been used to pass the SED 2010. All the options may contribute to a 

better share of caring responsibilities between mothers and fathers and reduce 

the detrimental effects for women in the labour market, thereby creating a more 

equal labour market. 
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 Sweden country note, in BLUM, S., KOSLOWSKI, A., and MOSS, P. (eds.) (2017), page 397. 
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 Iceland country note, in BLUM, S., KOSLOWSKI, A., and MOSS, P. (eds.) (2017), page 208. 
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3.2.1. Option I: single social risk approach to maternity leave, plus introduction and 

reinforcement of other child-related leaves  

 

The first option proposes, on the one hand, the preservation of the SSRA 

followed by the EU Directives on maternity leave, and, on the other hand, the 

introduction of paternity and adoption leave and the introduction (for self-

employed workers) and reinforcement (for employees) of the right to parental 

leave. The SSRA would be taken in its purest form, without being possible for 

the mother to transfer part of the leave to the father. The establishment of well-

paid paternity leave would be a way to involve the father in the care of the new-

born and to somehow make up for the care period of maternity leave. Adoption 

leave would be a well-paid non-transferable period of leave for each adoptive 

parent. Finally, parental leave would be strengthened by increasing non-

transferability from 1 to 4 months (if the national period is longer than 4 months 

the rest of the leave could be made transferable) and making it adequately paid. 

A parental leave with similar characteristics would be established for self-

employed workers.  

 

Regarding paternity leave, since in most cases the care period of maternity 

leave is 8 weeks long, it could be recommended a well-paid leave of 8 weeks, 

which would avoid problems of discrimination between the delivering mother 

and the non-delivering parent. Granting to fathers a period of leave similar to 

the care period of maternity leave has already been suggested by some 

authors. DUPATE recommends, for the sake of equality in the provision of child-

related leaves, a Latvian paternity leave of 10 weeks, taking into account that 

the duration of the Latvian maternity leave is 18 weeks and that only from 6 to 8 

weeks are necessary for the purposes of mother’s physical recovery1365. 

ROBEYNS proposes a review of Dutch legislation to respect the principle of 

non-discrimination by dividing “maternity leave” into three kinds of leave: 

“pregnancy leave”, a leave pregnant women may need before the delivery on 

grounds of her health and well-being and those of the unborn baby; “delivery 

leave”, a leave the mother needs to recover from delivering the baby; and “birth 

leave”, a leave that tries to meet the need the baby has to be with their parents, 
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 DUPATE, K. (2006), page 15. 
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and for the new parents to get adapted to the new baby in their life. For 

ROBEYNS, the principle of non-discrimination does not allow that mothers are 

given “birth leave”, while fathers are not1366. 

 

It is interesting to put on the table an alternative minimum period of paternity 

leave. The rationale behind the period of 8 weeks mentioned above is avoiding 

the problem of discrimination against non-delivering parents. However, it is also 

possible to use a different logic: the equalisation of care periods to contribute to 

greater gender equality in the labour market. At the end of the day, the 6 weeks 

of the puerperium are not only a recovery period for the delivering mother but 

also an intense care period, during which the new-born needs a lot of attention. 

If this logic is followed, it could be justified that these 6 weeks are also allocated 

to the non-delivering parent. If so, the minimum period of paternity leave would 

go up to 14 weeks (8 weeks plus 6 weeks). As an extra argument, the additional 

leave of 6 weeks for the non-delivering parent could be justified on the delicate 

condition of the delivering mother, who needs attention and support from her 

partner during the puerperium. In this sense, it could be desirable that during 

this period both parents take their corresponding leaves simultaneously. 

 

Concerning adoption leave, a minimum leave of 8 well-paid weeks would be 

allocated to each adoptive parent on a non-transferable basis to avoid problems 

of discrimination between the delivering mother and the adoptive parents. 

Alternatively, 14 weeks could be provided if the goal is to equalise the periods 

of childcare of the delivering mother and the adoptive parents. A summary of 

the main elements of option I can be found below (in a table in point 3.2.5).  

 

The approach of option I is partly being followed by the European Commission. 

The Commission took this approach with two key decisions. The first one 

relates to the 2008 proposal for a Directive amending the PrWD, which 

proposed to extend the minimum length of maternity leave from 14 to 18 weeks. 

After a deadlock in the negotiations between the EP and the Council, the 

Commission decided to withdraw the proposal in 2015 and announced that it 
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would be replaced with a new initiative. The second crucial decision is precisely 

the presentation in 2017 of a proposal for a Directive on work-life balance for 

parents and carers, which leaves intact the right to maternity leave regulated in 

the PrWD.  

 

This proposal, which is being currently negotiated in the Council and in the EP, 

follows a broader approach and tackles other measures which help employees 

combine professional and family responsibilities, among them paternity leave 

and parental leave. The objective of this proposal is addressing women's under-

representation in employment by correcting the unbalanced distribution of 

caring responsibilities between men and women. To do so, it creates a right to 

paternity leave for fathers of 2 weeks paid at sick pay level. The payment in the 

case of sick leave is also the minimum EU level set for maternity leave in the 

PrWD and is relatively high in most Member States1367. In addition, it increases 

the non-transferable period of parental leave from 1 to 4 months and introduces 

a minimum level of payment at sick pay level in order to encourage fathers to 

take up parental leave. On the negative side, it is regrettable that the proposal 

of the Commission, despite its broad approach, does not provide any minimum 

standards on adoption leave.  

 

In sum, the European Commission has proposed to create 4.5 well-paid “daddy 

months” by means of paternity (0.5 months) and parental leave (4 months). If 

the proposed Directive on work-life balance is finally adopted, it would represent 

a huge change in relation to the current situation, where no paid “daddy 

months” exist at EU level. This change would be a notable incentive for fathers 

to take-up more child-related leaves.  

3.2.2. Option II: blended social risk approach to maternity leave, plus introduction 

and reinforcement of other child-related leaves  

 

The second option suggests the adoption of a BSRA in the EU Directives on 

maternity leave and the introduction and reinforcement of other child-related 

leaves. The main difference with respect to option I is the approach to maternity 

leave, which would be mixed. This approach gives some weight, not only to the 
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protection of the incapacity to work of the delivering mother due to pregnancy 

and childbirth, but also to the care of the new-born. Under this perspective, the 

non-delivering parent can also look after the child and the delivering mother has 

the possibility to transfer the care period of maternity leave (8 weeks) to the 

other parent. The possibility of sharing 8 weeks of maternity leave would affect 

the duration of paternity leave, which could go from 0 to 6 weeks, depending on 

whether and to what extent the aim is only to avoid problems of discrimination 

between the delivering mother and the non-delivering parent (0 weeks) or to 

fully equalise care periods to contribute to greater gender equality in the labour 

market (6 weeks1368). A summary of the main elements of option II can be found 

below (in a table in point 3.2.5). 

 

The approach of option II is partly followed by the majority of Member States 

analysed in this PhD, namely BE, IE, ES, the UK and PT. First of all, fathers can 

also be entitled to maternity leave under exceptional circumstances in BE, IE, 

ES and PT, such as in the case of decease, hospitalisation or physical or 

mental incapacity of the delivering mother, and as a matter of course in ES, the 

UK and PT, in the latter case only during the voluntary part of maternity leave. 

However, as indicated before, with the exception of the sharing bonus of 30 

days in PT, fathers hardly ever make use of maternity leave. 

 

Secondly, the Member States included in this group have introduced the rights 

to paternity leave and adoption leave, but the design of the legal entitlement 

and the level of compensation during these leaves are very diverse. Paternity 

leave is designed as an individual and non-transferable entitlement applicable in 

the case of childbirth. This leave is rather short, ranging from 2 weeks in BE, IE 

and the UK, to 25 days in PT and 4 weeks in ES1369, and it is highly paid only in 

BE, ES and PT. Adoption leave, which is applicable obviously to adoption but 

also to surrogate motherhood in the UK, is designed as an individual and non-

transferable entitlement only in BE, whereas in ES and PT it is conceived as a 

family entitlement and in IE and the UK only one adopter can be entitled (with a 

legal preference for the adopting mother in IE). Paternity leave is also 
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recognised in the cases of adoption in IE, ES and the UK and surrogate 

motherhood in the UK, in which cases the person entitled to paternity leave is 

generally the parent not taking adoption leave. The length of adoption leave is 

usually similar to the post-birth period of maternity leave, ranging from 12 weeks 

in BE (6 weeks for each parent) to 52 weeks in the UK, and it is highly paid in 

BE, ES, PT and partly in the UK.  

 

Thirdly, the right to parental leave has been hardly reinforced. Even if all 

countries provide for non-transferable periods of leave, no country has an 

adequate level of compensation. The non-transferable periods are relatively 

short in IE, the UK and PT (18 weeks in IE and the UK and 3 months in PT1370) 

and much longer in BE (16 months) and ES (up to 3 years). However, only BE 

and PT provide a payment during these periods, which is rather low −a flat rate 

in BE and 25% of earnings in PT.   

 

All things considered, BE, IE, ES, the UK and PT have created little incentives 

for fathers to take-up child-related leaves. Even if these countries have created 

daddy quotas, only in a few cases these periods are sufficiently compensated. 

This is the case of the sharing bonus of 30 days of maternity leave in PT, the 2 

weeks, 25 days and 4 weeks1371 of paternity leave in BE, PT and ES, which 

also apply in the case of adoption in ES, and the 6 weeks of adoption leave in 

BE.  

3.2.3. Option III: remove maternity leave and create a generic parental leave with 

some periods reserved for each parent  

 

The third option proposes to get rid of maternity leave altogether and to create a 

generic parental leave with some periods reserved for each parent. This generic 

parental leave would integrate the care periods for each parent offered via 

maternity, paternity, adoption and parental leave in option I. As a result, 

paternity and adoption leave would also disappear. The pregnancy-related 

incapacity to work of the delivering mother during pregnancy would be protected 

under the national sickness leave. The same would go for the work incapacity 
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due to childbirth once the parental leave period has been exhausted. A 

summary of the main elements of option III can be found below (in a table in 

point 3.2.5). 

 

This approach is partly followed by the sixth country analysed in this PhD, i.e. 

SE. This Member State has a generic parental benefits system which works 

both in the case of birth and adoption and is available for both parents. This 

system is noticeably care-oriented. There is a marginal protection of the 

incapacity to work of the delivering mother due to pregnancy because she may 

start using her parental benefits 60 days before birth. However, it has to be 

noted that, as a general rule, women only use this period of 60 days when the 

sickness benefit is refused. In SE, each parent has the right to enjoy 240 days 

of parental benefits. During the first 195 days parents receive a wage-related 

benefit at 77.6% of earnings (with a ceiling). During the remainder of 45 days, 

parents obtain a flat-rate benefit. Within the wage-related 195-day period, 90 

days are non-transferable between the parents (equivalent to 3 months, 

commonly named “daddy months” and “mommy months”). The remaining 105 

days, plus the whole flat-rate period of 45 days, may be transferred from one 

parent to the other.  

 

There are other paid child-related leaves in SE, but they are less significant, 

namely a 10-day paternity leave for the non-delivering parent paid at 77.6% of 

earnings (with a ceiling) and a 10-day adoption leave with the same level of 

income replacement which is to be divided between the parents, 5 days each, 

albeit with the possibility to transfer their corresponding days between them. In 

terms of equality, the allocation of 10 days of paternity leave only to the non-

delivering parent seems problematic, as the delivering mother is not entitled to a 

similar period of leave. The 5 days of adoption leave for each parent may also 

problematic from a non-discrimination point of view. Again, a similar period of 

leave is not allocated to the delivering mother. Moreover, an adoptive parent 

receives 5 days less of leave than a non-delivering parent. 

 

In sum, SE provides 3.5 well-paid “daddy months” by means of paternity (0.5 

months) and parental leave (3 months). This contrasts with the much shorter 
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non-transferable and well-paid periods of leave in the other five Member States 

included in option II. Therefore, SE is creating more incentives for fathers to 

take-up child-related leaves. 

3.2.4. Option IV: multi-social risk approach to maternity leave, plus introduction 

and reinforcement of other child-related leaves 

 

The last option suggests, on the one hand, the adoption of a MSRA in the EU 

Directives on maternity leave, and, on the other hand, the introduction and 

reinforcement of other child-related leaves as described in option I. A MSRA 

has been defined as that which makes a clear separation between the 

protection of the delivering mother and the care of the new-born and applies 

different rules to each social risk. This means that, within maternity leave, there 

would be two clearly differentiated periods: a first one that would cover the work 

incapacity due to pregnancy and childbirth and a second period devoted to the 

care of the child.  

 

A preliminary comment should be made. A MSRA is not a novelty in EU Law if 

maternity leave and parental leave are taken together. Theoretically, maternity 

leave protects mainly the delivering mother and parental leave is only devoted 

to the care of the child. Put another way, the combination of maternity and 

parental leaves adopts a MSRA. The problem is the limits between the period of 

mother’s protection and the period of childcare and whether these periods really 

correspond to maternity leave and parental leave respectively. 

 

A MSRA would apply independent rules to the two social risks involved around 

childbirth, the protection of the delivering mother and the care of the new-born. 

This has already been suggested by CASTRO ARGÜELLES, who, when 

referring to the PrWD, states that “one instrument has tried to give an answer to 

two different needs, mother’s health and childcare”. She argues that the best 

solution to achieve gender equality in the labour market through the conciliation 

of family and professional life for both men and women is to have two different 

tracks of protection1372. By the same token, CARACCIOLO DI TORELLA and 

FOUBERT argue that a distinction needs to be made “between, on the one 
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hand, the health and safety aspects of pregnancy and maternity, which are 

typical of biological/gestating mothers and their new-born babies, and on the 

other hand, the equality aspect of the caring role, which concerns everyone who 

looks after a child (mothers, fathers, adoptive parents, intended parents…)”. 

They consider important that both interests “become clearly visible and, yet, are 

addressed separately”1373. Finally, FOUBERT proposes a new EU legislative 

framework that protects workers who care for children, besides the protection of 

pregnant workers or workers who have just given birth1374. Moreover, she 

recommends a terminological change: ‘maternity leave’ should better be 

renamed as ‘pregnancy leave’ and ‘childbirth leave’, connected with the 

physical events of being pregnant and giving birth1375.  

 

However, the separation of the protection of the delivering mother and the care 

of the new-born is more difficult to apply than it may appear at first sight, as 

both elements converge for some time after the birth of the child. During the 

puerperium and occasionally also afterwards (if there are post-partum 

complications), the delivering mother is unable to work and, at the same time, 

takes care of the new-born. During the period in which the two elements 

overlap, it is hard to say which one of the two is predominant and whether the 

overlapping period is part of the “incapacity to work period” or part of the “care 

period”. However, taking into account the purpose of equalising care periods to 

contribute to greater gender equality in the labour market, the design proposed 

below will give preponderance to the care element. 

 

The incapacity to work period would be variable, depending on the actual 

medical situation of the delivering mother. This period would vary from mother 

to mother and from pregnancy to pregnancy, depending on pregnancy and 

postpartum complications. This period would cover any period of work 

incapacity due to pregnancy and childbirth which occurs during pregnancy and 

after the care period of maternity leave (14 weeks after childbirth, see below). 

To avoid misuse, this period would be subject to the submission of a medical 
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certificate stating that a leave is necessary due to an illness or complication 

related to the pregnancy or delivery of the worker concerned. This technique is 

not unknown to EU Law. Something similar already applies in the PrWD to night 

work. According to Article 7, pregnant workers, workers who have recently 

given birth or who are breastfeeding are not obliged to perform night work 

during their pregnancy and for a period following childbirth, subject to the 

submission of a medical certificate stating that this is necessary for the safety or 

health of the worker concerned. Another example is a proposal made by the EP 

during the legislative procedure of the PrWD, which was rejected. The EP 

introduced a new provision which obliges Member States to ensure that every 

pregnant worker undergoing a difficult pregnancy may benefit from an 

immediate period of leave from work on presentation of a medical certificate.  

 

The care period would be fixed1376 and would have to be used just after 

childbirth. The first weeks of a child’s life is an intense care period, during which 

the new-born needs continuous care and (breast)feeding. The minimum care 

period at EU level could be set at 14 weeks. This period would coincide with the 

6 weeks of puerperium, a recovery period for the delivering mother, and with 

any possible work incapacity period thereinafter until the 14th week.  

 

All things considered, maternity leave would be split into two periods: a variable 

period for the protection of the mother, composed of any period of leave during 

pregnancy and after the 14th week of childbirth (subject to the submission of a 

medical certificate); and a fixed care period of 14 weeks after childbirth. A 

summary of the main elements of option IV can be found in the table right 

below. 

3.2.5. Joint assessment of options I to IV  

 

A summary of the main elements of options I to IV can be found in the table 

below: 

  

                                                           
1376

 Of course, it might be extended in certain cases, such as multiple births or disabled children. 



461 
 

 Maternity leave Paternity leave Adoption leave Parental leave 

Option I SSRA: 14 weeks 

for the delivering 

mother (non-

transferable) 

8/14 weeks for the 

non-delivering 

parent (non-

transferable) 

8/14 weeks for 

each adoptive 

parent (non-

transferable) 

4 months for each 

biological or 

adoptive parent 

(non-transferable) 

Option II BSRA: 14 weeks 

for the delivering 

mother (8 

transferable to the 

non-delivering 

parent) 

0/6 weeks for the 

non-delivering 

parent (non-

transferable) 

Idem option I Idem option I 

Option III None (variable 

work incapacity via 

sickness leave) 

None None 14 or 8/14 weeks 

plus 4 months for 

each biological or 

adoptive parent 

(non-transferable) 

Option IV MSRA: 14 weeks 

for the delivering 

mother (non-

transferable) plus 

variable work 

incapacity  

Idem option I Idem option I Idem option I 

 

All options lead to a more equal allocation of leave between parents and could 

be an incentive for fathers to increase their take-up of leave as long as the 

leaves are well compensated. The extra costs these options imply, at least in 

the short-term, could be outweighed by the economic benefits in the medium 

and long-term. A more balanced sharing of care between parents could bring 

about more participation of women in the labour market and in turn more tax 

revenue for Member States. This is the economic rationale behind the proposal 

for a Directive on work-life balance, whose aim is addressing women's under-

representation in employment by correcting the unbalanced distribution of 

caring responsibilities between men and women. The proposal argues that 

unbalanced design of leave between genders, insufficient incentives for men to 

take leave to care for children […] have all been shown to exacerbate the 

female employment challenges […]. Conversely, fathers’ use of work-life 

balance arrangements such as leaves has been shown to have a positive 
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impact on their involvement in bringing up children later on, reducing the relative 

amount of unpaid family work undertaken by women and leaving women more 

time for paid employment1377. All options could also reduce the gender pay gap. 

The Commission’s Communication called “EU Action Plan 2017-2019. Tackling 

the gender pay gap” states that investing in formal care facilities and in 

adequate family related leaves for both women and men contributes to reducing 

the gender pay gap, as it leads to fewer career interruptions and less 

discontinuous employment for women1378. 

 

If the four options are compared, options I and II reproduce the most 

widespread approaches to child-related leaves and would be easier to 

implement at EU level. Option I is followed closely by the 2017 proposal for a 

Directive on work-life balance and it is expected that the Directive finally 

adopted will go along the lines of the Commission’s proposal. Option II is similar 

to option I, but not so protective and probably not so effective to increase the 

take-up of leave by fathers. It is less protective because it provides overall 8 

weeks less of leave in the case of childbirth. At the same time, it is probably 

less effective to boost the use of leave by fathers because the 8 weeks of 

maternity leave that can be transferred to the non-delivering parent are hardly 

ever shared with the father. A drawback common to options I and II is that if 

there were periods of work incapacity during pregnancy, the care period of the 

delivering mother could be reduced and might even become shorter than that 

enjoyed by other parents.  

 

Options III and IV are more innovative and thus probably more difficult to 

implement at EU level. Option III is the most original one, as it removes 

maternity, paternity and adoption leave completely and concentrates all care 

periods under a generic parental leave, while any period of work incapacity of 

the delivering mother due to pregnancy and childbirth falling outside the period 
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of parental leave is variable and covered under the national sickness leave. 

Option IV keeps the classical categories of child-related leaves but 

distinguishes within maternity leave a care period of 14 weeks after childbirth 

and a variable period of work incapacity for periods outside the care period. At 

the end of the day, this option is similar to option III –a variable period of work 

incapacity and a fixed period of childcare−, except for the coverage of work 

incapacity via maternity leave (instead of sickness leave) and the maintenance 

of the classical types of child-related leaves (instead of a generic parental 

leave). An advantage common to options III and IV is that if there were periods 

of work incapacity during pregnancy, the care period of the delivering mother 

would not be reduced. 

3.2.6. Introduction of breaks to accommodate breastfeeding? 

 

Breastfeeding breaks have not been regulated at EU level, despite the focus of 

EU Law on the acknowledgment and protection of the biological differences of 

women related to maternity. There was, though, an attempt to introduce such 

breaks in the negotiations of the 2008 proposal for a Directive amending the 

PrWD. The EP, in its position at first reading, proposed “time off for 

breastfeeding”, which involved two daily breaks of 1 hour each to allow the 

mother to breastfeed her child. At national level, statutory breastfeeding breaks 

are present in the majority of EU Member States. Depending on the countries, 

the total daily duration of the breaks is between 60 and 120 minutes and the 

age of the baby until which the breaks are available is between 6 and 18 

months old. Although these breaks are available from the birth of the child, in 

reality they are used only when the mother comes back to work after a period of 

leave.  

 

From the Member States analysed in this PhD, all of them provide for these 

breaks, except for the UK and SE, where there is no statutory right to 

breastfeeding breaks. GALTRY explains that “in Sweden breastfeeding breaks 

are provided through collective agreements rather than through legislation on 

the grounds that the leave legislation is sufficiently generous to cover that 
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period when breastfeeding is likely to be most intense”1379. Indeed, mothers are 

entitled to 240 days of parental benefits, plus 150 days the father may transfer 

to the mother. The same could be said for the UK, where employees are 

entitled to 52 weeks of maternity leave. Therefore, a long period of leave for 

mothers after childbirth would make breastfeeding breaks less necessary. 

 

Nonetheless, this PhD holds the view that, regardless of the duration of child-

related leaves after childbirth, it would be desirable to establish proper 

breastfeeding breaks at EU level to contribute to a more equal sharing of child-

related leaves between the parents. In the absence of breaks, the mother would 

be inclined to take the leave to breastfeed her baby and, thus, she would stay 

out of the labour market for longer. By introducing sufficient breastfeeding 

breaks, it would be possible for the mother to come back to work earlier while 

keeping on breastfeeding her baby. For instance, instead of being off work for 

52 weeks, the mother could take 26 weeks of leave and the father could take 

over for another 26 weeks, period during which the mother could make use of 

the breastfeeding breaks.  

3.3. Closing remarks and avenues for future research 

 

In the first place, this PhD, as any piece of research, has some limitations which 

are worth acknowledging.   

 

First, the comparative study only explores the legal framework in six Member 

States of the EU. Even if they represent the three current approaches to 

maternity leave policy and the rest of countries included in each approach are 

presumably similar, it would be interesting to study the situation in other 

Member States to have a more comprehensive picture. Furthermore, the focus 

is put only on national current entitlements to maternity leave. An historical 

perspective on how this leave emerged and evolved would be very useful 

because it would most likely reveal how the importance of the protection of the 

incapacity to work of the delivering mother due to pregnancy and childbirth and 

the care of the new-born has changed over time.  
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Second, the author of this PhD does not have a medical background. This 

limitation has been mitigated by the support of several medical doctors, 

including several doctors specialised in Gynaecology and Obstetrics. On top of 

this supportive environment, the medical consistency check is only a part of the 

overall consistency analysis of the SSRA adopted by the EU Directives on 

maternity leave. This check is indeed complemented by an EU internal legal 

consistency check and an external legal consistency check.   

 

In the second place, the EU legislative framework on child-related leaves has 

become obsolete and needs a modernisation to adapt to a changing society 

who is demanding more equality between men and women. The 2017 

Eurobarometer on gender equality reveals that most Europeans think that 

promoting gender equality is important to ensure a fair and democratic society 

(91%), for companies and for the economy (87%) and for them personally 

(84%)1380. This PhD has shown that the EU legal framework is providing more 

periods of care for mothers (maternity leave) than for fathers (paternity leave) 

and not encouraging an equal take-up of parental leave, which is facilitating an 

imbalance in the take-up of leave by women, who keep on being the main 

takers of leave entitlements. This is contributing to the perpetuation of the 

traditional role of women as child carers and creating detrimental effects for 

women in the labour market. 

 

At the same time, nowadays, men participate more in household activities and 

accept to have a more active role in the bringing up of children. The 2017 

Eurobarometer on gender equality shows that more than 80% of male 

Europeans approve of a man doing an equal share of household activities and 

that 81% approve of a man taking parental leave to take care of his children1381.  

 

An equal allocation of periods of care for men and women via maternity and 

paternity leave, together with incentives for men to use parental leave, would be 
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a good way to modernise the current EU legal framework. Evidence shows that 

the best way to increase the take-up of leave by fathers is the allocation of non-

transferable and well-paid periods of leave. Such periods could be introduced 

gradually so as to permit a progressive behavioural change. This new 

framework would allow a more equal take-up of leave and a better sharing of 

caring responsibilities between parents, which is a fundamental prerequisite for 

achieving more equality between men and women at work. 

 

Finally, some avenues for future research have been identified, which could 

either fill the gaps of this PhD or complement it. Four ideas could be launched, 

apart from the historical perspective mentioned above. First, it would be 

fascinating to study child-related leaves from the perspective of the right of 

children to be looked after by their parents, as measures designed and 

conceived in the interest of the child. Second, it would be interesting to see 

whether maternity leave could be considered discriminatory against adoptive 

and commissioning parents under EU Law and under the ECHR. Third, it would 

be good to gain insight into the connections between sickness and maternity 

schemes to see, for instance, whether at national level the work incapacity due 

to a pregnancy-related illness is in practice being covered by maternity leave or 

by sickness leave. Four, research could also be done to find out whether 

current breastfeeding breaks established at national level are long enough to 

facilitate breastfeeding and to know more about the difficulties mothers may 

encounter at the workplace when breastfeeding.   
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PARTE V. RESUMEN Y CONCLUSIONES DE LA TESIS (en castellano) 

1. INTRODUCCIÓN 
 

La última parte de la tesis tiene dos funciones. Por un lado, ofrecerá un 

resumen de las respuestas dadas a las cinco sub-cuestiones de la 

investigación en las partes I (sub-cuestión 1), II (sub-cuestiones 2 y 3), III (sub-

cuestión 4) y IV (sub-cuestión 5). Por otro lado, presentará las conclusiones del 

conjunto de la tesis y tratará de responder a la cuestión principal de la 

investigación, que es de tipo normativo: ¿en qué medida las Directivas de la UE 

sobre el permiso de maternidad deberían adoptar un EMRS? 
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2. RESUMEN DE RESULTADOS 
 

Esta sección presentará el resumen de los resultados correspondientes a las 

cinco sub-cuestiones de la investigación y se dividirá en cinco subsecciones, 

una por cada sub-cuestión de la investigación. Este resumen de resultados es 

básicamente una transcripción de información previamente proporcionada en 

las partes I, II, III y IV de esta tesis.  

2.1. Marco legislativo de la UE sobre el permiso de maternidad  

 

El actual marco legislativo de la UE sobre el permiso de maternidad está 

formado por dos tipos de Directivas. Por un lado, hay dos Directivas de la UE 

sustantivas, a saber, la DTE, de aplicación para las empleadas por cuenta 

ajena, y la DTA 2010, pertinente para las trabajadoras autónomas, que regulan 

derechos positivos al permiso de maternidad. Estas Directivas armonizan los 

sistemas nacionales de permiso de maternidad al establecer requisitos 

mínimos, tales como la duración del permiso o la cuantía de las prestaciones 

por maternidad. Por otro lado, hay tres Directivas sobre igualdad de género en 

el ámbito del empleo y la protección social, esto es la Directiva Refundición 

2006/54 –que se aplica al acceso al empleo, la retribución, otras condiciones 

de trabajo, los despidos y los regímenes profesionales de seguridad social−, la 

Directiva 79/7 –regímenes legales de seguridad social− y la Directiva 2004/113 

–protección social de carácter privado−, que regulan el permiso de maternidad 

desde una perspectiva negativa o defensiva. La jurisprudencia que interpreta 

estas Directivas declara que el permiso de maternidad para mujeres es una 

excepción legítima al principio de igualdad de trato entre hombres y mujeres. Al 

mismo tiempo, de acuerdo con las Directivas, cualquier trato menos favorable a 

una mujer en relación con el embarazo o el permiso de maternidad constituye 

una discriminación directa por razón de sexo.  

 

La DTE concede a las empleadas por cuenta ajena el derecho a un período 

legal ininterrumpido de permiso de maternidad de al menos 14 semanas 

distribuidas antes y/o después del parto, que debe incluir un período obligatorio 

de como mínimo 2 semanas distribuidas también en torno al parto. Este 
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derecho se garantiza a través de varias medidas, tales como el mantenimiento 

de unos ingresos equivalentes como mínimo al subsidio de incapacidad 

temporal establecido a nivel nacional y el mantenimiento de otros derechos 

laborales durante el permiso de maternidad, y la prohibición de despido desde 

el comienzo del embarazo hasta el final del permiso de maternidad. Por su 

parte, la DTA 2010 otorga a las trabajadoras autónomas el derecho a un 

subsidio por maternidad de cuantía suficiente que permita interrupciones en su 

actividad profesional por causa de embarazo o maternidad durante por lo 

menos 14 semanas. 

 

El permiso de maternidad debe distinguirse de otros permisos relacionados con 

los hijos tenidos en cuenta a nivel de la UE, a saber el permiso de paternidad, 

el permiso de adopción y el permiso parental. El permiso de paternidad es el 

homólogo masculino del permiso de maternidad, es decir, el derecho del padre 

trabajador a estar ausente del trabajo en torno al nacimiento del hijo. El 

permiso de adopción es un derecho de ambos padres trabajadores a 

ausentarse del trabajo tras la adopción de un niño. Estos permisos están 

mencionados en la Directiva Refundición 2006/54, la cual no crea derechos a 

los permisos de paternidad y adopción a nivel de la UE, ya que el 

reconocimiento de estos derechos depende de los Estados Miembros. Sin 

embargo, aquellos Estados Miembros que reconocen tales derechos deberán 

proteger a los trabajadores −hombres y mujeres− del despido motivado por el 

ejercicio de dichos derechos y deberán garantizar que, al término de los 

permisos de paternidad y de adopción, los trabajadores tienen derecho a 

reintegrarse a su antiguo puesto de trabajo. A diferencia de los permisos de 

paternidad y de adopción, la Directiva 2010/18 sí crea un derecho al permiso 

parental a nivel de la UE. Este es un derecho de ambos padres trabajadores de 

al menos 4 meses que puede utilizarse hasta una edad determinada del hijo, 

que puede ser de hasta 8 años, y que tiene como objetivo el cuidado de los 

hijos biológicos o adoptados mientras son pequeños. A veces se utiliza justo 

después del período de permiso de maternidad/paternidad/adopción. Este 

derecho se protege a través de diversas medidas, tales como el mantenimiento 

de los derechos adquiridos o en curso de adquisición en la fecha de inicio del 

permiso parental hasta el final del permiso parental, la protección contra un 
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trato menos favorable o el despido por haber solicitado o tomado un permiso 

parental, y el derecho a reintegrarse a su antiguo puesto de trabajo. 

2.2. Enfoque de riesgo social adoptado por las Directivas de la UE sobre 

el permiso de maternidad  

 

Existen indicios de que las Directivas de la UE sobre el permiso de maternidad 

siguen un ERSU. Se revisaron cinco criterios para llegar a esta conclusión: el 

contexto del permiso de maternidad (base jurídica y objetivo de las Directivas), 

la motivación de este permiso, la titularidad del permiso de maternidad, la 

utilización del permiso y las variaciones en su duración. Tanto la DTE como la 

DTA 2010 justifican el permiso de maternidad con base en la vulnerabilidad de 

la trabajadora que da a luz, otorgan a esta última el derecho al permiso de 

maternidad, diseñan el permiso de maternidad como un período ininterrumpido 

(a tiempo completo) durante el cual se supone que la madre que da a luz no se 

reincorpora al trabajo, y no prevén variaciones en la duración del permiso. 

Además, el contexto de la DTE es la protección de la seguridad y la salud de 

las trabajadoras que dan a luz. En definitiva, se puede afirmar que el propósito 

principal del permiso de maternidad regulado por la DTE y la DTA 2010 es la 

protección de la vulnerabilidad y de la correspondiente incapacidad laboral de 

las trabajadoras que dan a luz debidas al embarazo y al parto. Para alcanzar 

esta objetivo, el permiso de maternidad está diseñado como un derecho de las 

trabajadoras que dan a luz a ausentarse del trabajo durante un período 

ininterrumpido (a tiempo completo) de al menos 14 semanas. Teniendo en 

cuenta este razonamiento, en esta tesis se da por supuesto que las dos 

Directivas sustantivas sobre el permiso de maternidad adoptan un ERSU. 

2.3. Consistencia del enfoque de riesgo social adoptado por las 

Directivas de la UE sobre el permiso de maternidad  
 

El hecho de que las dos Directivas sustantivas sobre el permiso de maternidad 

adopten un ERSU no significa necesariamente que la realidad coincida con 

este enfoque. Más bien al contrario, los resultados revelan que existen indicios 

de inconsistencia médica y legal, tanto interna como externa.  
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Con respecto a la coherencia médica, la literatura médica consultada muestra 

que el verdadero período de incapacidad laboral debida al embarazo y al parto 

varía de una madre a otra y de un embarazo a otro, dependiendo de las 

complicaciones en el embarazo y en el postparto. A falta de complicaciones 

médicas, el período de incapacidad laboral durará un máximo de 6 semanas 

(puerperio), un período mucho más corto que el mínimo de 14 semanas de 

permiso de maternidad prescrito por las Directivas de la UE sobre el permiso 

de maternidad. Como las complicaciones médicas son improbables, esto se 

aplicaría a la mayor parte de las mujeres. Sin embargo, para algunas mujeres 

el período de incapacidad laboral podría prolongarse si surgen complicaciones 

médicas, un período que podría incluso superar las 14 semanas.   

 

En relación con la coherencia legal interna, hay algunos elementos que 

parecen contradecir el ERSU. Lo primero de todo, el TJE ha motivado 

ocasionalmente el permiso de maternidad regulado en la DTE mediante la 

jurisprudencia Hofmann1382 –que reconoce la protección de la madre que da a 

luz pero también la protección del recién nacido (y su vínculo afectivo con la 

madre)1383. En segundo lugar, aunque las sentencias en los asuntos de 

maternidad subrogada respaldan un ERSU, la discrepancia entre las Opiniones 

de los AGs1384 sobre la importancia de la protección de la madre y el cuidado 

del recién nacido pone en duda los límites entre los dos elementos y la 

consistencia del ERSU. Por último, la dicotomía permiso de maternidad 

obligatorio-voluntario en la DTE y la jurisprudencia sobre la misma podría 

reflejar la inconsistencia del ERSU. La posibilidad reconocida por el TJE de 

renunciar a y de transferir al padre hasta 12 semanas1385, seis veces más que 

la parte obligatoria (2 semanas), no encaja con un ERSU según el cual la 

atención se centra principalmente en la protección de la madre que da a luz, 

                                                           
1382

 TJE, 27 de octubre de 1998, Boyle y otros, asunto C-411/96, ECLI:EU:C:1998:506, apartado 61; TJE, 
20 de septiembre de 2007, Kiiski, asunto C-116/06, ECLI:EU:C:2007:536, apartado 46; TJE, 18 de marzo 
de 2014, C.D., asunto C-167/12, ECLI:EU:C:2014:169. 
1383

 TJE, 12 de julio de 1984, Hofmann/Barmer Ersatzkasse, asunto C-184/83, ECLI:EU:C:1984:273, 
apartado 25. 
1384

 Opinión AG Kokott 26 de septiembre de 2013, TJE, 18 de marzo de 2014, C.D., asunto C-167/12, 
ECLI:EU:C:2013:600; y Opinión AG Wahl 26 de septiembre de 2013, TJE, 18 de marzo de 2014, Z., asunto 
C-363/12, ECLI:EU:C:2013:604. 
1385

 TJE, 27 de octubre de 1998, Boyle y otros, asunto C-411/96, ECLI:EU:C:1998:506, apartado 58; y TJE, 
19 de septiembre de 2013, Betriu Montull, asunto C-5/12, ECLI:EU:C:2013:571, apartados 56 a 58. 



474 
 

menos aun cuando esta posibilidad no está supeditada a que la madre esté 

capacitada para trabajar.    

 

En lo que respecta a la consistencia legal externa, los Estados Miembros 

estudiados1386, no sólo se están alejando de la protección de la madre que da a 

luz en sus sistemas de permiso de maternidad, sino que además no están 

cumpliendo las Directivas de la UE sobre el permiso de maternidad en lo 

tocante al período mínimo europeo de 14 semanas.   

 

En relación con la totalidad del período de permiso nacional, la mayor parte de 

los países no perpetua el ERSU y sigue en su lugar un enfoque combinado. A 

continuación se describen algunos rasgos de este enfoque combinado, rasgos 

que no están necesariamente presentes en todos los países. La motivación del 

permiso de maternidad es generalmente mixta y, no sólo la madre que da a luz, 

sino también el padre puede tener derecho al permiso de maternidad, con 

carácter excepcional –como en el caso de muerte, hospitalización o 

incapacidad física o mental de la madre que da a luz− y por norma, en este 

último caso durante el período voluntario del permiso de maternidad. Además, 

es posible combinar permisos y trabajo durante el período voluntario del 

permiso de maternidad, mediante el aplazamiento o la suspensión del permiso 

de maternidad, el trabajo a tiempo parcial o la alternancia de períodos de 

trabajo y períodos de permiso (días o semanas). Así mismo, los Estados 

Miembros contemplan algunas ampliaciones del permiso de maternidad que 

parecen estar motivadas por el cuidado del recién nacido, a saber en el caso 

de partos múltiples, hospitalización del recién nacido y niños con discapacidad. 

En definitiva, la normativa de los Estados Miembros parece adscribir la 

protección de la madre que da a luz al período obligatorio (que dura 

normalmente de 2 a 6 semanas) y el cuidado del recién nacido al período 

voluntario del permiso de maternidad (que es la parte más larga). Una prueba 

de esta desigual distribución es la opción que tienen las madres que dan a luz 

de combinar permisos y trabajo durante la parte no obligatoria del permiso de 

maternidad y la posibilidad que tienen los padres, hombres, de acceder a la 

                                                           
1386

 Bélgica (BE), Irlanda (IE), España (ES), el Reino Unido (UK), Suecia (SE) y Portugal (PT). 
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misma en condiciones normales. Es decir, parece que los Estados Miembros 

dan más peso al elemento de cuidados del permiso de maternidad. La 

importancia del elemento de cuidados a nivel nacional se ve respaldada por el 

hecho de que la duración del permiso de adopción, cuyo único propósito es el 

cuidado de los hijos adoptados, es similar a la duración del período post-parto 

del permiso de maternidad.   

 

El enfoque mixto adoptado por los Estados Miembros no supone 

necesariamente un incumplimiento en la transposición de las Directivas de la 

UE sobre el permiso de maternidad, ya que estas últimas sólo establecen 

requisitos mínimos. No obstante, sí que existen algunos problemas respecto al 

período mínimo europeo de 14 semanas. El más importante es la posibilidad de 

combinar permisos y trabajo durante la parte voluntaria del permiso de 

maternidad (para períodos inferiores a las 14 semanas) en todos los Estados 

Miembros salvo Irlanda (IE)1387, lo que pone en evidencia una clara infracción 

del rasgo ininterrumpido (a tiempo completo) del permiso de maternidad 

diseñado por las Directivas de la UE sobre el permiso de maternidad. 

 

El alejamiento de la protección de la madre que da a luz en los Estados 

Miembros podría reflejar nuevos intereses que están relacionados con los 

diferentes sujetos involucrados en el nacimiento de un niño: la madre que da a 

luz, el padre y el recién nacido. En primer lugar, el legislador nacional podría 

intentar limitar los posibles efectos perversos del permiso de maternidad en los 

ingresos de las mujeres, manteniendo el contacto de la madre que da a luz con 

su lugar de trabajo durante el permiso de maternidad y así facilitando su 

reincorporación al trabajo después del permiso. La posibilidad de combinar 

períodos de permiso y de trabajo o de trabajar a tiempo parcial durante el 

permiso de maternidad es un ejemplo de esta primera estrategia. En segundo 

lugar, los Estados Miembros podrían tratar de involucrar a los padres, hombres, 

en el cuidado del recién nacido, por ejemplo al reservarles una parte específica 

de un permiso genérico (SE), al otorgar a las madres que dan a luz la 

posibilidad de transferirles la parte no obligatoria del permiso de maternidad o 

                                                           
1387

 En IE existe esta posibilidad, pero no durante las primeras 14 semanas. 
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mediante la concesión de una ampliación del permiso en caso de uso 

compartido (PT). Un tercer motivo podría ser la preocupación por el bienestar 

del recién nacido, reflejada en mecanismos tales como el aplazamiento o la 

suspensión del permiso de maternidad en el caso de hospitalización del recién 

nacido y las ampliaciones del permiso en el caso de partos múltiples, 

hospitalización del recién nacido y niños con discapacidad.    

 

En resumidas cuentas, se puede concluir que el ERSU adoptado por las 

Directivas de la UE sobre el permiso de maternidad no es suficientemente 

consistente, porque no hay una concordancia o coherencia lógica plena entre 

los diferentes aspectos o partes del permiso de maternidad. De acuerdo con la 

literatura médica consultada, parece que para la mayor parte de las mujeres el 

período de incapacidad laboral debida al embarazo y al parto durará un 

máximo de 6 semanas después del parto (puerperio), un período mucho más 

corto que el mínimo de 14 semanas de permiso de maternidad prescrito por las 

Directivas de la UE sobre el permiso de maternidad. Dicho de otro modo, en la 

mayor parte de los casos el período desde la 7ª semana en adelante no parece 

estar motivado en absoluto por la protección de la madre, sino únicamente por 

el cuidado del recién nacido –durante el puerperio, a pesar de estar 

incapacitada para trabajar, la madre no tendrá más remedio que ocuparse del 

recién nacido mientras se recupera. Esta evidencia médica está de alguna 

manera reflejada en la jurisprudencia del TJE y en la legislación de los Estados 

Miembros. La motivación es mixta a nivel nacional, e incluso ocasionalmente a 

nivel de la EU –justificación esporádica del permiso de maternidad regulado por 

la DTE mediante la jurisprudencia Hofmann. En cuanto a la distribución de la 

protección de la madre y el cuidado del recién nacido, es esencial la distinción 

entre las partes obligatoria y voluntaria del permiso de maternidad. El primer 

período (que dura normalmente de 2 a 6 semanas) coincidiría 

aproximadamente con el puerperio, durante el cual la protección de la madre 

juega un papel fundamental. El segundo período (voluntario) (que es el parte 

más larga del permiso de maternidad) parece estar justificado únicamente por 

el cuidado del recién nacido, donde tanto la madre como el padre pueden 

participar. La posibilidad de que se le conceda al padre este período en 
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condiciones normales si la madre que da a luz decide transferirlo es una 

prueba de ello.  

 

La falta de consistencia del ERSU seguido por las Directivas de la UE sobre el 

permiso de maternidad podría ayudar a perpetuar la tradicional distribución de 

roles entre hombres y mujeres respecto al trabajo y al cuidado de los hijos. A 

su vez, la perpetuación de esos roles podría tener consecuencias negativas 

tanto para las mujeres como para los hombres. En primer lugar, podría tener 

efectos perjudiciales para las mujeres en el mercado de trabajo. En segundo 

lugar, podría haber problemas de discriminación de los padres (y en general de 

los progenitores que no dan a luz, hombres o mujeres) en lo que se refiere al 

período de cuidados del permiso de maternidad.  

2.4. Permiso de maternidad y efectos para las mujeres en el mercado 

de trabajo  
 

La literatura económica ofrece una idea global de cómo los permisos 

relacionados con los hijos, que son utilizados mayormente por las mujeres, 

afectan a su situación en el mercado de trabajo. Tanto la teoría económica 

como la literatura empírica muestran que los efectos de las interrupciones del 

trabajo relacionadas con los hijos en la situación laboral de las mujeres difieren 

según se trate de participación en el empleo o de salarios.  

 

En términos de tasa de empleo, los estudios empíricos consultados revelan los 

efectos positivos para las mujeres de permisos relativamente cortos. Esto se 

muestra en la mayoría de los estudios internacionales y en los estudios 

nacionales que analizaron reformas que incentivaron un período de permiso 

reducido. La protección contra el despido garantiza la reincorporación al trabajo 

e incrementa la continuidad laboral de las mujeres que usan el permiso. Por 

otro parte, la continuidad después de un período corto de permiso facilita la 

retención del capital humano específico de las empresas, lo cual podría 

incrementar a su vez la productividad laboral y la empleabilidad de las mujeres, 

especialmente la de aquellas en edad de procrear. Gracias a estas 

expectativas, los empleadores podrían ser más propensos a contratar a 

mujeres.  
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En cambio, parte de la literatura económica muestra que cuando los permisos 

son demasiado largos los efectos se vuelven negativos, reduciendo así la 

participación de las mujeres en el mercado laboral. El punto de inflexión varía 

según los diferentes estudios, yendo desde las 30 semanas1388 a los 2 años1389, 

pasando por los 8-9 meses1390. Largas interrupciones del trabajo podrían 

disminuir la probabilidad de que las mujeres que utilizan los permisos se 

reincorporen al mercado laboral, quienes podrían tener un segundo hijo y 

seguir de permiso o simplemente abandonar el mercado de trabajo por 

completo. Al mismo tiempo, el derecho a permisos largos podría afectar de 

forma negativa a todas las mujeres, principalmente a aquellas que están en 

edad de procrear, porque los empleadores podrían ser reacios a contratarlas, 

debido a que ex ante ellas tienen más probabilidades que los hombres de dejar 

la empresa y son menos productivas que los hombres por el potencial deterioro 

de las habilidades profesionales fruto de las prolongadas ausencias del trabajo. 

 

Con respecto a los salarios, de acuerdo con la literatura económica consultada, 

los permisos relacionados con los hijos tienen efectos negativos en los ingresos 

de las mujeres, incluyendo tanto períodos largos como períodos cortos de 

permiso. Mientras que la penalización salarial es pequeña para períodos cortos 

de permiso, aumenta considerablemente con la duración del permiso y afecta 

más a los trabajadores altamente cualificados que a los poco cualificados, ya 

que la devaluación del capital humano, tanto genérico como específico de las 

empresas, es mayor. Esta penalización podría estar ligada a diferentes causas. 

En algunos casos, las mujeres que se reincorporan al trabajo podrían decidir 

trabajar menos horas o cambiar a un puesto de trabajo menos remunerado que 

permita una mejor conciliación de la vida laboral y familiar. A veces, los 

empleadores podrían ofrecer menos oportunidades de ascenso a las mujeres 

que trabajan o contratar a mujeres por un salario más bajo, sobre todo si están 

en edad de procrear, porque ellas tienes más probabilidades que los hombres 

                                                           
1388

 AKGUNDUZ, Y.E. y PLANTENGA, J. (2013). 
1389

 THÉVENON, O. y SOLAZ, A. (2013). 
1390

 GENRE, V., GÓMEZ SALVADOR, R. y LAMO, A. (2010). 
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de interrumpir sus carreras profesionales debido a la maternidad, lo cual podría 

suponer una productividad más baja.    

 

Dados los hallazgos de la revisión bibliográfica económica y el hecho de que el 

período de 14 semanas contemplado en la DTE y en la DTA 2010 es 

relativamente corto, se puede concluir que el período europeo mínimo de 

permiso de maternidad, si se toma de una manera aislada, favorece la 

participación de las mujeres en el mercado de trabajo pero es perjudicial para 

las mujeres en términos de ingresos. En efecto, en principio, un permiso de 14 

semanas incrementaría las tasas de empleo femenino pero reduciría los 

salarios de las mujeres. Sin embargo, el permiso de maternidad no puede 

contemplarse de una manera aislada, sino que debería considerarse en 

conexión con otros permisos relacionados con los hijos, incluyendo los 

permisos de paternidad, de adopción y parental.  A nivel de la UE, hay 

estándares mínimos sólo para el permiso de maternidad y el permiso parental. 

Estos dos permisos podrían estar enviando a las empresas una señal 

equivocada que puede empeorar la situación de las mujeres en el mercado 

laboral. 

 

En primer lugar, el permiso de maternidad es un derecho de las madres que 

dan a luz con un período mínimo de 14 semanas. Es un derecho de las madres 

que dan a luz incluso cuando en muchos casos una parte substancial del 

permiso podría consagrarse únicamente al cuidado del recién nacido. Al mismo 

tiempo, no hay un derecho paralelo al permiso de paternidad para el padre, 

hombre, o el progenitor que no da a luz, hombre o mujer. Además, como las 

Directivas de la UE sobre el permiso de maternidad no establecen un período 

máximo, la madre que da a luz podría llegar a tener un permiso de maternidad 

muy superior a las 14 semanas, por ejemplo 42 semanas en IE y 52 semanas 

en UK para los empleados por cuenta ajena. Esta legislación facilita que la 

carga del cuidado del recién nacido recaiga sobre las madres que dan a luz.  

 

En segundo lugar, la Directiva 2010/18 crea el derecho a un permiso parental 

de 4 meses tanto para las madres como para los padres trabajadores, pero no 

incentiva su uso igualitario entre mujeres y hombres ya que sólo 1 mes tiene 
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carácter intransferible (3 meses pueden transferirse al otro padre) y la 

remuneración del permiso depende de la voluntad de los Estados Miembros. 

De acuerdo con la teoría de BECKER sobre la distribución del tiempo, el 

segundo generador de ingresos (normalmente la madre) tiene más 

probabilidades que el primer generador de ingresos (normalmente el padre) de 

tomar el permiso parental (incluido el permiso transferible de un padre al otro) 

para minimizar la pérdida económica de la familia. Por consiguiente, las 

mujeres tienen más probabilidades que los hombres de tomar el permiso 

parental, incluyendo la parte que el padre puede transferir (hasta 3 meses1391). 

Además, como la Directiva 2010/18 no establece un período máximo, las 

mujeres podrían llegar a tener un permiso parental todavía más largo, por 

ejemplo 16 meses en Bélgica (BE)1392, 2 años y 3 meses en Portugal (PT)1393 y 

3 años en España (ES)1394. 

 

En resumidas cuentas, el sistema de la UE de permisos relacionados con los 

hijos, con un permiso de maternidad pero sin un permiso de paternidad en caso 

de nacimiento de un hijo, y con un uso desigual del permiso parental, está 

facilitando que la carga del cuidado de los niños recaiga sobre las mujeres, 

ayudando así a perpetuar la tradicional distribución de roles entre hombres y 

mujeres en relación con los cuidados y el trabajo. El hecho de que las mujeres 

tengan que hacer frente a la mayor parte de las responsabilidades relacionadas 

con la crianza de los hijos parece hacer más difícil que puedan competir en pie 

de igualdad con los hombres en el mercado de trabajo, creando de esta 

manera desigualdades de género en el trabajo.  

 

La Comisión Europea ha admitido recientemente los inconvenientes del 

sistema de la UE de permisos relacionados con los hijos en su propuesta de 

                                                           
1391

 Si el período nacional de permiso parental es de 4 meses. 
1392

 4 meses de permiso parental hasta que el hijo tiene 12 años (congé parental / ouderschapsverlof) 
más 12 meses del sistema de crédito de tiempo para niños menores de 8 años (crédit-temps / 
tijdskrediet). 
1393

 3 meses de permiso parental adicional hasta que el hijo tiene 6 años (licença parental 
complementar) y 2 años a repartir entre los padres de “permiso para cuidar a un hijo” (licença para 
assistência a filho)]. 
1394

 Los 3 años que siguen al nacimiento o la adopción de un hijo (excedencia por cuidado de hijos). 
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Directiva sobre la conciliación de la vida familiar y la vida profesional1395. El 

considerando 8 de esta propuesta expone claramente que el marco jurídico 

vigente de la Unión proporciona pocos incentivos a los hombres para que 

asuman la misma cantidad de responsabilidades familiares. La ausencia de 

permisos de paternidad y permisos parentales remunerados en muchos 

Estados miembros contribuye a la baja frecuencia con la que los padres se 

acogen a estos permisos. El desequilibrio en el diseño de las políticas sobre 

conciliación de la vida familiar y la vida profesional entre hombres y mujeres 

incrementa las diferencias de género en materia laboral y familiar. El objetivo 

de esta propuesta es abordar la infrarrepresentación femenina en el empleo1396 

mediante un mejor reparto de las responsabilidades familiares entre hombres y 

mujeres. Para ello, crea para los padres un permiso de paternidad de 2 

semanas remunerado al nivel de la baja por enfermedad (el mismo nivel que 

para el permiso de maternidad en la DTE). Además, aumenta el período 

intransferible del permiso parental de 1 a 4 meses e introduce un nivel mínimo 

de remuneración equivalente al de la baja por enfermedad para fomentar que 

los padres utilicen el permiso parental.  

 

La Comunicación de la Comisión llamada “Plan de Acción de la UE 2017-2019. 

Abordar la brecha salarial entre hombres y mujeres”1397 también se refiere al 

inapropiado sistema actual de conciliación de la vida familiar y profesional. Esta 

Comunicación señala que persisten los estereotipos sobre si los hombres y las 

mujeres deben estar en el mercado laboral o en casa y que estos estereotipos 

están alimentados por políticas de equilibrio entre la vida privada y la vida 

profesional inadecuadas1398. Según la Comisión, estos estereotipos son una de 

las causas principales de la brecha salarial entre hombres y mujeres, la cual 

podría reducirse mediante políticas en materia de equilibrio entre la vida 

privada y la vida profesional bien diseñadas. La inversión en establecimientos 

                                                           
1395

 Propuesta de Directiva del Parlamento Europeo y del Consejo relativa a la conciliación de la vida 
familiar y la vida profesional de los progenitores y los cuidadores, y por la que se deroga la Directiva 
2010/18/UE del Consejo, Bruselas, 26.04.2017, COM(2017) 253 final. 
1396

 En 2015, la tasa de empleo femenina (20-64 años) alcanzó el 64,3 %, frente al 75,9 % en el caso de la 
masculina (página 1 de la exposición de motivos). 
1397

 Comunicación de la Comisión al Parlamento Europeo, al Consejo y al Comité Económico y Social 
Europeo “Plan de Acción de la UE 2017-2019. Abordar la brecha salarial entre hombres y mujeres”, 
Bruselas, 20.11.2017, COM(2017) 678 final. 
1398

 Página 1. 
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de cuidado formal y en permisos relacionados con la familia adecuados, tanto 

para hombres como para mujeres, contribuye a reducir la brecha salarial entre 

hombres y mujeres, ya que da lugar a menos interrupciones de la carrera 

profesional y a un empleo menos discontinuo para las mujeres1399. 

 

Para concluir, podría argüirse que las Directivas de la UE sobre el permiso de 

maternidad, sumadas a la falta de un derecho paralelo al permiso de 

paternidad y al uso desigual del permiso parental por parte de hombres y 

mujeres, están ayudando a perpetuar la tradicional distribución de roles entre 

hombres y mujeres respecto al cuidado de los hijos. Las mujeres tienen más 

probabilidades que los hombres de tomar los permisos y son ellas las que de 

hecho más a menudo interrumpen su carrera profesional para ocuparse de los 

niños. Según la literatura económica consultada, esto tiene un impacto en sus 

oportunidades laborales y carreras profesionales. Un permiso de maternidad 

corto, aunque es beneficioso en términos de participación laboral, ya tiene un 

impacto negativo en los ingresos de las mujeres. Además, el efecto conjunto de 

los permisos de maternidad y parental podría provocar prolongadas ausencias 

del mercado laboral y efectos perjudiciales para las mujeres tanto en términos 

de tasa de empleo como en términos de salarios.  

2.5. Permiso de maternidad y discriminación de los progenitores que 

no dan a luz  

 

La falta de consistencia del ERSU seguido por las Directivas de la UE sobre el 

permiso de maternidad podría conllevar, no sólo efectos perjudiciales para las 

mujeres en el mercado de trabajo, sino también problemas de discriminación 

de los padres (y en general de los progenitores que no dan a luz, hombres o 

mujeres) con respecto al período de cuidados del permiso de maternidad.  

 

El TJE ha abordado de forma directa la cuestión de la posible discriminación de 

los padres, hombres, en dos asuntos (Hofmann en 19841400 y Betriu Montull en 

20131401). El Tribunal sostuvo que el permiso de maternidad está incluido en la 

                                                           
1399

 Página 1. 
1400

 TJE, 12 de julio de 1984, Hofmann/Barmer Ersatzkasse, asunto C-184/83, ECLI:EU:C:1984:273. 
1401

 TJE, 19 de septiembre de 2013, Betriu Montull, asunto C-5/12, ECLI:EU:C:2013:571. 
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excepción del artículo 2(3) de la DIT 76/207 [actual artículo 28(1) de la Directiva 

Refundición 2006/54] −la protección de la mujer, especialmente en lo que se 

refiere al embarazo y a la maternidad− y que por consiguiente es una legitima 

excepción al principio de igualdad de trato entre hombres y mujeres. De 

acuerdo con la jurisprudencia Hofmann, el artículo 2(3) de la DIT reconoce la 

legitimidad de la protección de la condición biológica de la mujer durante su 

embarazo y después del mismo, por una parte, y de la protección de las 

particulares relaciones entre la mujer y su hijo durante el período que sigue al 

embarazo y al parto, por otra1402. Se ha entendido que la lactancia natural es el 

elemento determinante de las particulares relaciones entre la mujer y su hijo. 

 

Mientras que la jurisprudencia del TJE se limita al ámbito de la igualdad de 

sexos, la jurisprudencia del TEDH también aborda la situación parental, bajo la 

cual se podría examinar una diferencia de trato entre la madre que da a luz y el 

progenitor que no da a luz, sea hombre o mujer. Sin embargo, ningún asunto 

sobre el permiso de maternidad como tal1403 se ha llevado ante el TEDH. A 

pesar de ello, la reciente sentencia en Enache/Rumanía1404 podría servir de 

guía para la futura jurisprudencia sobre esta cuestión. Esta sentencia sigue la 

misma lógica que el Derecho de la UE y la jurisprudencia del TJUE: la 

maternidad presenta características específicas que justifican la adopción de 

medidas protectoras para las mujeres y se debe tener cuenta de un modo 

particular el especial vínculo entre la madre y el hijo. Estos elementos son 

similares a los previstos en el artículo 2(3) de la DIT y en la jurisprudencia 

Hofmann. Por este motivo, no parece que el TEDH vaya a dar un nuevo 

impulso a la jurisprudencia del TJE. 

 

La posición del TJE y del TEDH no se puede tachar de descabellada. En su 

opinión, aunque ambos padres están una situación comparable con respecto a 

la crianza de los hijos, condiciones biológicas específicas que se presentan 

sólo en las mujeres justifican una diferencia de trato entre hombres y mujeres. 

La protección de estas condiciones biológicas justifica para el TJE una 

                                                           
1402

 TJE, 19 de septiembre de 2013, Betriu Montull, asunto C-5/12, ECLI:EU:C:2013:571, apartado 62. 
1403 Un asunto se refiere a una prestación por maternidad (Weller/Hungría, solicitud 44399/05, TEDH, 

Sección Segunda, 31 de marzo de 2009). 
1404

 Enache/Rumanía, solicitud 16986/12, TEDH, Sección Cuarta, 3 de octubre de 2017. 
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excepción a la prohibición de discriminación directa incluida en el artículo 2(3) 

de la DIT, y constituye para el TEDH, que no distingue entre discriminación 

directa e indirecta y para el cual cualquier diferencia de trato se puede justificar, 

un fin legítimo que permite un trato diferencial entre hombres y mujeres. Estas 

condiciones biológicas exclusivas son la capacidad que tienen las mujeres de 

quedarse embarazadas y dar a luz y su capacidad de amamantar. El trato 

diferencial tendría como objetivo la protección de la condición biológica de la 

madre que da a luz debida al embarazo y al parto y la protección de la lactancia 

materna. En este sentido, no se puede negar que el permiso de maternidad es 

un instrumento idóneo para proteger a la madre que da a luz y para facilitar el 

amamantamiento.  

 

Con respecto al primer elemento biológico único, es muy difícil decir con 

certitud cuánto durará el período de incapacidad laboral en un caso concreto. 

Por ello es comprensible que el legislador comunitario decidiera establecer a tal 

fin un número aproximado de semanas. El mínimo de 14 semanas de las 

Directivas de la UE sobre el permiso de maternidad podría haber sido 

considerado como un período razonable que cubriera la recuperación de la 

madre durante las 6 semanas posteriores al parto (el llamado puerperio), así 

como las potenciales complicaciones médicas que pudieran surgir durante el 

embarazo y después del puerperio. Sin embargo, la evidencia médica sugiere 

que dichas complicaciones son improbables y que, por eso, para la mayor parte 

de las mujeres el verdadero período de incapacidad laboral es de sólo 6 

semanas. Dicho de otra manera, para la mayor parte de las mujeres hay un 

período mínimo de 8 semanas que se consagra únicamente al cuidado del 

recién nacido. Pese a esto, no parece realista esperar que el TJE declare que 

este período es discriminatorio para los padres, hombres, y que, de este modo, 

asigne a éstos un período de permiso similar, ya que esto supondría una 

profunda revisión de su interpretación de las Directivas de la UE sobre el 

permiso de maternidad. Lo que el TJE podría hacer más fácilmente es, 

basándose en parte de su jurisprudencia1405, entender que los períodos 

                                                           
1405

 Sobre los requisitos de las medidas de mayor protección, ver TJE, 17 de diciembre de 1998, IP, 
asunto C-2/97, ECLI:EU:C:1998:613, apartados 36 a 39. En cuanto a la aplicación del principio de 
proporcionalidad a la hora de determinar el alcance de una excepción a un derecho individual como el 
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nacionales de permiso de maternidad superiores al mínimo de 14 semanas son 

discriminatorios para los hombres a menos que períodos análogos se 

concedan también a los padres, hombres. 

  

Con relación al segundo elemento biológico único, parece una buena idea 

facilitar el amamantamiento a través del permiso de maternidad, ya que esto es 

claramente beneficioso para los niños. No obstante, se podría criticar la 

posición del TJE y del TEDH por varias razones. Lo primero de todo, la 

interpretación de la excepción del embarazo y la maternidad por el TJE es 

demasiado extensa, porque la protección de la lactancia materna está 

relacionada, no tanto con la protección de la mujer, que es el objetivo de la 

excepción, sino más bien con la protección del recién nacido que se beneficia 

de la lactancia. Además, esta amplia interpretación contradice la propia 

jurisprudencia del TJE sobre la interpretación restrictiva de las excepciones al 

principio de igualdad de trato. En segundo lugar, aun cuando la protección del 

amamantamiento sea formalmente considerada como una excepción al 

principio de igualdad de trato por el TJE o como un fin legítimo por el TEDH, 

existen al menos dos razones de peso para desafiar esta posición. La primera 

razón está conectada con la idea de que en determinadas situaciones el 

permiso de maternidad no responde (o no responde de forma exclusiva) al fin 

de facilitar la lactancia natural. Por ejemplo, cuando las mujeres, por una u otra 

razón, no amamantan a sus bebés, o cuando existen pausas para la lactancia a 

nivel nacional, que están especialmente diseñadas para facilitar el 

amamantamiento. Sin embargo, esta última situación no es tan clara, ya que a 

veces las pausas para la lactancia no son lo bastante largas como para dar el 

pecho de manera adecuada. La segunda razón es más profunda y se aplica a 

situaciones en las que el permiso de maternidad sí facilita el amamantamiento 

(de forma exclusiva). Admitiendo la importancia de la lactancia natural, se 

podría argüir que cuidar al recién nacido es mucho más que solo amamantar. 

Los cuidados incluyen cambiar pañales, bañar, vestir y alimentar al bebé, 

llevarle de paseo, acostarle, acunar al bebé y llevarle al pediatra, entre otros. 

                                                                                                                                                                          
de igualdad de trato entre hombres y mujeres, ver por ejemplo: TJE, 15 de mayo de 1986, 
Johnston/Chief Constable of the Royal Ulster Constabulary, asunto 222/84, ECLI:EU:C:1986:206, 
apartado 38; y TJE, 19 de marzo de 2002, Lommers, asunto C-476/99, ECLI:EU:C:2002:183, apartado 39. 
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Ambos padres pueden realizar todas las actividades. La única diferencia es con 

respecto a “alimentar”. La madre es la única que puede dar el pecho al bebé. El 

padre no puede amamantar, pero puede dar el biberón al bebé con leche de 

fórmula (producto artificial) o leche natural (si la madre extrae la leche). ¿Tiene 

sentido adjudicar solo a las madres períodos para el cuidado de los hijos por el 

hecho de que solo ellas pueden dar de mamar? ¿No es posible encontrar otra 

manera más proporcionada de facilitar la lactancia materna, por ejemplo 

mediante pausas para la lactancia adecuadas? Quizás el período de cuidados 

del permiso de maternidad sea simplemente una medida que traspasa los 

límites de lo que es adecuado y necesario para la consecución del objetivo 

propuesto −facilitar la lactancia materna−, y el principio de igualdad de trato no 

esté en armonía con dicho objetivo. Por último, es interesante mencionar que 

una diferencia de trato para la madre que da a luz basada en la lactancia 

natural sería más difícil de mantener en el caso de la madre que no da a luz, ya 

que ésta última también puede amamantar al poderse inducir la lactancia. 

 

Lo que está claro, en primer lugar, es que la relación entre el permiso de 

maternidad y el principio de no discriminación de los progenitores que no dan a 

luz es problemática, ya que durante el período de permiso de maternidad 

adjudicado a las madres que dan a luz se mezclan de alguna manera dos 

elementos: la protección de la madre y el cuidado del hijo. Es difícil determinar 

cuándo termina la protección de la madre y cuándo la madre que da a luz está 

plenamente recuperada y dedicada con buena salud al cuidado del recién 

nacido. Aunque la frontera entre estos dos elementos es difusa, cuanto más 

dure el permiso de maternidad mayor tensión habrá en términos de igualdad de 

género y más se podría considerar el permiso de maternidad como un período 

de permiso parental. En segundo lugar, la solución a esta relación problemática 

no es clara y se debe prestar atención a la situación específica de la madre que 

da a luz y a diferentes parámetros, tales como las complicaciones médicas 

durante el embarazo y después del parto, si la madre está realmente dando el 

pecho al bebé y la facilitación del amamantamiento a través de pausas para la 

lactancia. Pese a esta complejidad, merece la pena explorar formas más 

proporcionadas de conciliar el reconocimiento de las diferencias biológicas de 

las mujeres y los derechos de todos los padres a pasar tiempo con sus hijos.   
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3. CONCLUSIONES: ¿ADOPCIÓN DE UN ENFOQUE MULTI-RIESGO 

SOCIAL? 
 

La última sección de esta tesis se divide en tres subsecciones. La primera 

subsección describirá el actual sistema europeo de permiso de maternidad, sus 

limitaciones y su impacto en la igualdad de género. La segunda subsección 

reflexionará sobre opciones alternativas para mejorar la situación actual en lo 

que respecta a la igualdad de género. En la tercera subsección se incluirán 

algunas observaciones finales sobre la necesidad de modernizar el actual 

sistema europeo de permiso de maternidad y se sugerirán algunas vías para 

futuras investigaciones. 

3.1 El actual sistema de la UE de permiso de maternidad: limitaciones e 

impacto en la igualdad de género 

 

En esta subsección se explicará cómo funciona el actual sistema europeo de 

permiso de maternidad y cómo se interrelaciona con otros permisos 

relacionados con los hijos tenidos en cuenta a nivel de la UE. Además, se 

señalarán las limitaciones de este sistema, así como sus efectos en la igualdad 

de sexos. 

3.1.1 El actual sistema de la UE de permiso de maternidad: sus conexiones con otros 

permisos relacionados con los hijos 

 

El permiso de maternidad es el período de baja laboral concedido a las madres 

trabajadoras en torno al momento del nacimiento de un hijo, durante el 

embarazo y después del parto. Este permiso está regulado a nivel de la UE 

desde una doble perspectiva: en primer lugar, como un derecho positivo en las 

Directivas de la UE sobre el permiso de maternidad, a saber la DTE para las 

empleadas por cuenta ajena y la DTA 2010 para las trabajadoras autónomas, 

que establecen estándares mínimos que todos los Estados Miembros deben 

cumplir; en segundo lugar, como una excepción legítima al principio de no 

discriminación por razón de sexo en las Directivas de la UE sobre igualdad de 

trato entre hombres y mujeres en el ámbito del empleo y la protección social, tal 

y como las interpreta la jurisprudencia Hofmann. Lo que tienen en común estas 

dos vertientes regulatorias es que parecen reconocer y proteger las diferencias 
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biológicas de las mujeres relacionadas con la maternidad: quedarse 

embarazada, dar a luz y amamantar.  

 

Las Directivas de la UE sobre el permiso de maternidad siguen un ERSU y 

persiguen principalmente la protección de la incapacidad laboral de la madre 

que da a luz debida al embarazo y al parto mediante la concesión de un 

derecho europeo a un permiso de maternidad de al menos 14 semanas. Este 

derecho goza de un nivel de protección relativamente elevado a nivel de la UE, 

en particular porque las Directivas prevén un nivel mínimo de ingresos durante 

el permiso. Por su parte, la jurisprudencia Hofmann, que interpreta la excepción 

del “embarazo y la maternidad” incluida en las Directivas de la UE sobre la 

igualdad de trato entre hombres y mujeres en el ámbito del empleo y la 

protección social, va un paso más allá en el reconocimiento de las diferencias 

biológicas de las mujeres. Esta jurisprudencia permite a los Estados Miembros 

otorgar el permiso de maternidad exclusivamente a las mujeres para proteger, 

no solo la condición biológica de la madre que da a luz debida al embarazo y al 

parto, sino también la especial relación madre-hijo tras el parto. Esta tesis ha 

supuesto que la lactancia materna es el elemento determinante de esta 

relación por tres razones: en primer lugar, la jurisprudencia del TJE y del TEDH 

sugiere que la lactancia es un elemento importante de la especial relación 

madre-hijo; en segundo lugar, hay consenso en la bibliografía médica sobre el 

hecho de que la lactancia es exclusivamente femenina y beneficiosa para los 

niños; en tercer lugar, por el contrario, la bibliografía consultada no es 

concluyente en cuanto al hecho de que los vínculos afectivos madre-hijo y 

padre-hijo sean fundamentalmente diferentes. En relación con este último 

argumento, tanto el TJE como el TEDH han sostenido reiteradamente que 

ambos padres se encuentran en situaciones comparables en lo que respecta a 

la crianza de los hijos. 

 

Aunque el cuidado del recién nacido no está reconocido explícitamente a nivel 

de la UE, es innegable que el permiso de maternidad también sirve para cuidar 

al niño. Por lo que respecta a las Directivas de la UE sobre el permiso de 

maternidad, incluso si se centran en la protección de la madre que da a luz a 

causa del embarazo y el parto, el período post-parto del permiso de maternidad 
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suele ser también un período de cuidados. Durante este período, la madre que 

da a luz suele hacerse cargo de su bebé y amamantarlo. Con respecto a la 

jurisprudencia Hofmann, la especial relación entre la madre y el hijo tras el 

parto (cuyo elemento determinante es la lactancia) se refiere claramente al 

cuidado del recién nacido por la madre que da a luz. 

 

Otros permisos relacionados con los hijos son tomados en cuenta a nivel de la 

UE, a saber, el permiso de paternidad, el permiso de adopción y el permiso 

parental. El permiso de paternidad es el homólogo masculino del permiso de 

maternidad, es decir, un derecho del padre trabajador que puede ejercerse en 

torno al momento del nacimiento de un hijo. Sin embargo, no existe una 

estándar mínimo en la UE para el permiso de paternidad. El permiso de 

adopción es un derecho de ambos progenitores que puede ejercerse tras la 

adopción de un hijo. Aquí tampoco existe una estándar mínimo en la UE. Sin 

embargo, si los permisos de paternidad o de adopción se reconocen a nivel 

nacional, la Directiva Refundición 2006/54 protege a los trabajadores contra el 

despido motivado por el ejercicio de estos derechos y les garantiza la 

reincorporación a su puesto de trabajo después del permiso. A diferencia del 

permiso de paternidad y de adopción, existe un derecho europeo al permiso 

parental en virtud de la Directiva 2010/18. Se trata del derecho de ambos 

progenitores a un permiso de al menos 4 meses hasta que el hijo alcance una 

edad determinada que debe fijarse a nivel nacional (que puede ser de hasta 8 

años), que tiene como objetivo garantizar el cuidado de los hijos biológicos y 

adoptados mientras sean pequeños. Este permiso se utiliza a veces justo 

después de que se haya agotado el período de permiso de 

maternidad/paternidad/adopción (si los permisos de paternidad y de adopción 

se conceden a nivel nacional), actuando como una ampliación de la baja 

laboral dedicada al niño biológico o adoptado. A nivel de la UE, el derecho al 

permiso parental goza de una protección inferior a la del permiso de 

maternidad, en particular debido a que los Estados Miembros pueden decidir si 

los ingresos se mantienen durante el permiso parental y en qué medida. 

 

En definitiva, las permisos relacionados con los hijos tomados en consideración 

a nivel de la UE interactúan como sigue: los permisos de maternidad y de 
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paternidad se aplican en el caso de niños biológicos y son derechos asignados 

a la madre y al padre respectivamente para ser utilizados en torno al momento 

del parto. El permiso de adopción es un derecho de ambos progenitores 

aplicable en caso de niños adoptados, y puede utilizarse tras la adopción del 

niño. El plazo para tomar estos tres tipos de permisos es relativamente 

limitado, ya que deben utilizarse en torno al momento del nacimiento o de la 

adopción. Por el contrario, el permiso parental, que es un derecho de ambos 

progenitores que se aplica tanto a los niños biológicos como a los adoptados, 

puede utilizarse durante un período de tiempo más largo, en concreto hasta 

que el hijo biológico o adoptado alcance una determinada edad, que puede ser 

de hasta 8 años. Mientras que las cuatro categorías de permiso están 

relacionadas con el cuidado del hijo, solo el permiso de maternidad está 

también relacionado con la situación de la madre que da a luz debida al 

embarazo y al parto.  

3.1.2 Limitaciones del actual sistema de la UE de permiso de maternidad 

 

Existen algunas limitaciones en el actual marco legislativo de la UE sobre el 

permiso de maternidad, que tienen que ver con su foco en las diferencias 

biológicas de las mujeres relacionadas con la maternidad. Podrían destacarse 

tres limitaciones. Dos están relacionadas con el limitado alcance de la 

legislación, a saber, el enfoque en los casos de nacimiento de un hijo; y dentro 

de los casos de nacimiento, la atención exclusiva a la madre que da a luz. La 

tercera limitación es un planteamiento incoherente en la protección de la 

incapacidad laboral de la madre que da a luz debida al embarazo y al parto en 

las Directivas de la UE sobre el permiso de maternidad. 

 

La primera limitación consiste en que el permiso de maternidad solo se prevé 

para los casos de nacimiento de un hijo, como un permiso que debe tomarse 

en torno al momento del parto. Tanto las Directivas de la UE sobre el permiso 

de maternidad como la jurisprudencia Hofmann prestan atención únicamente a 

la situación tradicional en la que nace un niño, excluyendo del permiso de 

maternidad otras situaciones como la adopción y la maternidad subrogada. 

Cabe señalar que, a diferencia de la adopción, la maternidad subrogada es 
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controvertida y sigue teniendo carácter excepcional. El caso de adopción 

podría incluirse en el permiso de adopción, que permitiría a los padres 

adoptivos pasar algún tiempo con sus hijos tras la adopción. Sin embargo, 

como se ha explicado anteriormente, no existe un estándar mínimo a nivel de la 

UE para este permiso. Con respecto a la maternidad subrogada, el TJE dejó 

claro que las Directivas de la UE sobre el permiso de maternidad no son un 

instrumento adecuado para lidiar con esta situación y no se prevé ningún 

permiso alternativo a nivel de la UE para hacer frente a la misma. Esta 

situación podría contemplarse dentro del permiso de adopción, como ya es el 

caso en UK.  

 

La segunda limitación consiste en que, dentro de los casos de nacimiento de 

un hijo, solo se tiene en cuenta a uno de los progenitores. Las Directivas de la 

UE sobre el permiso de maternidad, pero también la jurisprudencia Hofmann, 

se centran en la madre que da a luz, excluyendo al progenitor que no da a luz 

(el padre, hombre, o la madre que no da a luz en una pareja de lesbianas). La 

situación del padre (y, en su caso, de la madre que no da a luz, como ya ocurre 

en la mayoría de los Estados Miembros analizados) podría contemplarse 

dentro del permiso de paternidad, que es un derecho del padre trabajador que 

debe tomarse en torno al momento del parto. Sin embargo, no existe un 

estándar mínimo a nivel de la UE para este permiso.  

 

La tercera limitación afecta a las Directivas de la UE sobre el permiso de 

maternidad, que adoptan un enfoque incoherente al proteger la incapacidad 

laboral de la madre que da a luz debida al embarazo y al parto. Estas 

Directivas siguen un planteamiento no individualizado o de “duración media”: el 

legislador de la UE podría haber considerado que 14 semanas es un período 

mínimo razonable para cubrir la recuperación de las madres durante el 

puerperio (6 semanas después del parto), así como otras posibles 

complicaciones médicas que pudieran surgir durante el embarazo y después 

del puerperio. Sin embargo, esta tesis ha puesto de manifiesto que el 

planteamiento de las Directivas no es consistente. Dado que las 

complicaciones del embarazo y postparto son poco probables, para la mayor 

parte de las mujeres el verdadero período de incapacidad laboral no irá más 
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allá del puerperio. Por lo tanto, existe un período mínimo europeo de 8 

semanas que, en general, solo se dedica al cuidado del recién nacido (el 

período de cuidados del permiso de maternidad).  

 

La inconsistencia del enfoque de las Directivas de la UE sobre el permiso de 

maternidad indica que, si el menor no se tiene en cuenta, la mayoría de las 

madres podrían volver al trabajo 6 semanas después del parto, si así lo 

desean. No obstante, merece la pena destacar que esta conclusión no 

convierte al período de cuidados del permiso de maternidad en algo irrelevante. 

Al contrario, el período de cuidados del permiso de maternidad es esencial para 

la salud del hijo y de la madre. Un niño necesita cuidados y alimentación 

constantes en las primeras fases de su vida, que suele proporcionar la madre 

que da a luz gracias al permiso de maternidad. Es más, el permiso de 

maternidad facilita la lactancia materna, sin duda beneficiosa para los niños 

según la bibliografía médica. Con respecto a la madre, el cuidado del recién 

nacido repercute en la salud de la madre debido a la falta de sueño, el 

cansancio, el estrés mental y las posibles complicaciones mamarias, lo cual 

dificultaría la conciliación de los cuidados y el trabajo por parte de la madre. La 

concesión del permiso de maternidad contribuye a aliviar la carga que la 

combinación de los cuidados y el trabajo representaría para la salud de la 

madre. Sin embargo, también es cierto que el estrés y la fatiga de la madre 

podrían reducirse si el otro progenitor contribuyera también al cuidado del 

menor.  

3.1.3 Impacto del actual sistema de la UE de permiso de maternidad en la igualdad 

de género 

 

El actual sistema de la UE de permiso de maternidad ha demostrado ser un 

instrumento eficaz para proteger las diferencias biológicas de las mujeres 

relativas al embarazo, el parto y la lactancia. En primer lugar, 14 semanas 

suelen ser más que suficientes para cubrir el período de incapacidad laboral de 

las madres que dan a luz durante el puerperio y las posibles complicaciones 

médicas durante el embarazo y después del puerperio. En segundo lugar, el 

permiso de maternidad es también un instrumento eficaz para facilitar la 

lactancia materna. En cuanto al número de semanas, el TJE ha validado hasta 
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la fecha períodos nacionales de permiso de maternidad de hasta 6 meses (16 

semanas en Betriu Montull y 6 meses en Hofmann), lo que puede1406 facilitar la 

lactancia materna durante el período de lactancia exclusiva recomendado por 

la Organización Mundial de la Salud (hasta que el niño tiene 6 meses de edad).  

 

A pesar de la eficacia del actual sistema de la UE de permiso de maternidad, 

este sistema tiene importantes efectos adversos en términos de igualdad de 

género, tanto para las mujeres como para los hombres. En primer lugar, el 

Derecho de la UE sobre el permiso de maternidad, junto a la legislación de la 

UE sobre otros permisos relacionados con los hijos, ya sea por acción o por 

omisión, está facilitando un uso desequilibrado de los permisos por parte de las 

madres, lo cual contribuye a que las mujeres no puedan competir en 

condiciones de igualdad en el mercado de trabajo. En segundo lugar, la 

concesión del permiso de maternidad durante 14 semanas solo para las 

madres que dan a luz, que incluye en la mayoría de los casos un período de 

cuidados de 8 semanas, está creando problemas de discriminación entre los 

padres. 

 

 

El actual marco de la UE sobre los permisos relacionados con los hijos facilita 

un desequilibrio en la utilización de los permisos por las mujeres frente a los 

hombres y contribuye así a perpetuar el papel tradicional de las mujeres como 

cuidadoras de los hijos. Aparte de este marco jurídico, hay otros factores que 

explican por qué las mujeres siguen siendo las principales beneficiarias de los 

permisos. Desde el punto de vista cultural, en muchos países se sigue 

suponiendo que las mujeres son las que se encargan principalmente del 

cuidado de los hijos. Desde un punto de vista económico, dado que, en 

general, las prestaciones durante los permisos relacionadas con los hijos no 

sustituyen completamente los ingresos anteriores, los progenitores que aportan 

menos ingresos familiares (en su mayoría mujeres) tienden a disfrutar de más 
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 Si el período nacional de permiso de maternidad es de 6 meses y todo el período se toma después 
del parto. 
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permisos que los progenitores que aportan más ingresos (por lo general, los 

hombres) a fin de minimizar la pérdida económica de la familia.  

 

En primer lugar, existe un desequilibrio claro a nivel de la UE entre los 

derechos al permiso de maternidad y al permiso de paternidad. El permiso de 

maternidad es un derecho de las madres que dan a luz con un período mínimo 

europeo de 14 semanas. Se trata de un derecho de las madres que dan a luz 

aun cuando en muchos casos 8 semanas de permiso podrían dedicarse 

únicamente al cuidado del recién nacido. Por otra parte, como no se establece 

un período máximo en las Directivas de la UE sobre el permiso de maternidad, 

la madre que da a luz podría acabar teniendo un permiso de maternidad muy 

superior a las 14 semanas (por ejemplo, 42 semanas en IE y 52 semanas en 

UK). Al mismo tiempo, no existe un derecho europeo paralelo al permiso de 

paternidad para el padre, hombre. No obstante, la mayoría de los Estados 

Miembros tienen actualmente un permiso de paternidad, cuya duración es 

relativamente corta, por ejemplo, 2 semanas en BE, IE y UK. 

 

El permiso de maternidad suele ser un derecho individual e intransferible de la 

madre que da a luz. Sin embargo, en algunos de los Estados Miembros 

analizados (ES, UK y PT), ella puede hacer que el padre, hombre, se beneficie 

de una parte importante del permiso de maternidad, mediante la cesión de las 

semanas potestativas al padre (ES), la transformación de las semanas 

potestativas en un permiso parental compartido (UK) −un permiso que pueden 

ser tomado por ambos progenitores−, y una declaración de la madre que da a 

luz para compartir sus días no exclusivos (PT). Sin embargo, esta posibilidad 

no ha tenido un impacto importante en la utilización del permiso de maternidad 

por parte de los padres. En España, las estadísticas oficiales muestran que los 

padres se beneficiaron del subsidio de maternidad en 2017 en menos del 2 % 

de los casos1407 y varios estudios muestran la baja utilización del régimen de 

                                                           
1407

 Según las estadísticas oficiales de España, los padres se beneficiaron del subsidio de maternidad en 
2017 en menos del 2 % de los casos: http://www.seg-social.es/wps/wcm/connect/wss/35a03d86-be6e-
46f4-bcbd-
7a9c012e07d4/229796.pdf?MOD=AJPERES&CONVERT_TO=linktext&ContentCache=NONE&CACHE=NO
NE&CACHEID=ROOTWORKSPACE.Z18_9H5AH880M8TN80QOV0H20V0000-35a03d86-be6e-46f4-bcbd-
7a9c012e07d4-mfRfVRJ (consultado en octubre de 2018). 

http://www.seg-social.es/wps/wcm/connect/wss/35a03d86-be6e-46f4-bcbd-7a9c012e07d4/229796.pdf?MOD=AJPERES&CONVERT_TO=linktext&ContentCache=NONE&CACHE=NONE&CACHEID=ROOTWORKSPACE.Z18_9H5AH880M8TN80QOV0H20V0000-35a03d86-be6e-46f4-bcbd-7a9c012e07d4-mfRfVRJ
http://www.seg-social.es/wps/wcm/connect/wss/35a03d86-be6e-46f4-bcbd-7a9c012e07d4/229796.pdf?MOD=AJPERES&CONVERT_TO=linktext&ContentCache=NONE&CACHE=NONE&CACHEID=ROOTWORKSPACE.Z18_9H5AH880M8TN80QOV0H20V0000-35a03d86-be6e-46f4-bcbd-7a9c012e07d4-mfRfVRJ
http://www.seg-social.es/wps/wcm/connect/wss/35a03d86-be6e-46f4-bcbd-7a9c012e07d4/229796.pdf?MOD=AJPERES&CONVERT_TO=linktext&ContentCache=NONE&CACHE=NONE&CACHEID=ROOTWORKSPACE.Z18_9H5AH880M8TN80QOV0H20V0000-35a03d86-be6e-46f4-bcbd-7a9c012e07d4-mfRfVRJ
http://www.seg-social.es/wps/wcm/connect/wss/35a03d86-be6e-46f4-bcbd-7a9c012e07d4/229796.pdf?MOD=AJPERES&CONVERT_TO=linktext&ContentCache=NONE&CACHE=NONE&CACHEID=ROOTWORKSPACE.Z18_9H5AH880M8TN80QOV0H20V0000-35a03d86-be6e-46f4-bcbd-7a9c012e07d4-mfRfVRJ
http://www.seg-social.es/wps/wcm/connect/wss/35a03d86-be6e-46f4-bcbd-7a9c012e07d4/229796.pdf?MOD=AJPERES&CONVERT_TO=linktext&ContentCache=NONE&CACHE=NONE&CACHEID=ROOTWORKSPACE.Z18_9H5AH880M8TN80QOV0H20V0000-35a03d86-be6e-46f4-bcbd-7a9c012e07d4-mfRfVRJ
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permiso parental compartido en UK1408. Como excepción, en PT cada vez más 

padres hacen uso de 30 días de permiso de maternidad, pasando de alrededor 

de 600 en 2008 a casi 23.000 en 20161409. Esto se debe a la introducción en 

2009 de una ampliación del permiso de maternidad de 30 días en caso de uso 

compartido, que se concede si el padre toma al menos 30 días de permiso. 

Este diseño innovador, junto con un alto nivel de sustitución de ingresos (entre 

el 83% y el 100%), ofrece a los padres un gran incentivo para disfrutar de 30 

días de permiso de maternidad, ya que, de lo contrario, se perdería la 

ampliación de 30 días −la bonificación funciona en realidad como un período no 

transferible de permiso para el padre. En resumen, se puede concluir que el 

permiso de maternidad sigue siendo usado en su mayor parte por la madre que 

da a luz. 

 

En conjunto, el Derecho de la UE está creando un desequilibrio a nivel europeo 

entre los derechos al permiso de maternidad y al permiso de paternidad, lo cual 

está facilitando una mayor utilización de los permisos por parte de las madres. 

Aun cuando una parte del permiso de maternidad está justificada por la 

incapacidad laboral de la madre que da a luz debida al embarazo y al parto 

(generalmente 6 semanas), existe en general en el permiso de maternidad un 

período de cuidados más o menos largo, que podría ir de 8 semanas (un 

mínimo de 14 semanas menos 6 semanas) a 36 en IE (42 semanas menos 6 

semanas) a 46 en UK (52 semanas menos 6 semanas). Este período de 

cuidados de la madre que da a luz contrasta con el breve período de permiso 

del que disponen los padres, hombres, para ocuparse del recién nacido. No 

existe un derecho europeo mínimo al permiso de paternidad y los Estados 

Miembros suelen conceder un permiso de paternidad relativamente corto, por 

ejemplo 2 semanas en BE, IE y UK.  

 

En segundo lugar, el derecho europeo al permiso parental se confiere a los 

hombres y a las mujeres por igual. No obstante, su diseño legal no fomenta un 

uso igualitario del permiso. Aunque el permiso parental es un derecho 

                                                           
1408

 Varios estudios muestran la baja utilización del régimen de permiso parental compartido en el Reino 
Unido: https://www.eurofound.europa.eu/observatories/eurwork/articles/united-kingdom-low-take-
up-of-shared-parental-leave-scheme (consultado en octubre de 2018). 
1409

 Nota de Portugal, en BLUM, S., KOSLOSKI, A., y MOSS, P. (eds.) (2017), página 331. 

https://www.eurofound.europa.eu/observatories/eurwork/articles/united-kingdom-low-take-up-of-shared-parental-leave-scheme
https://www.eurofound.europa.eu/observatories/eurwork/articles/united-kingdom-low-take-up-of-shared-parental-leave-scheme
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individual de cada padre trabajador, solo 1 mes es intransferible entre los 

progenitores (el resto del permiso puede transferirse al otro progenitor). La 

introducción de este período reservado de 1 mes, también denominado la cuota 

de los padres y las madres, pretendía fomentar un reparto más equitativo de 

los permisos entre ambos progenitores. Sin embargo, las cuotas han 

demostrado ser ineficaces a la hora de aumentar el uso de los permisos por 

parte de los padres, hombres, cuando el permiso no se remunera 

adecuadamente. De acuerdo con KARU y TREMBLAY, “los hechos muestran 

una utilización bastante alta del permiso parental únicamente en los países en 

los que existe una combinación de cuotas para los padres y un alto nivel de 

remuneración. No hay indicios de que ninguna otra combinación dé lugar a un 

alto grado de utilización por parte de los padres”1410. A pesar de estas pruebas, 

aún hoy, el pago del permiso parental se deja a la discreción de los Estados 

Miembros. El diseño legal del permiso parental, junto con las razones 

económicas y culturales mencionadas anteriormente, hace que las madres 

tengan más probabilidades que los padres de tomar el permiso parental, 

incluyendo la parte que el padre puede transferir. Además, dado que 4 meses 

es solo una estándar mínimo, las mujeres podrían acabar con un permiso 

parental todavía más largo (por ejemplo, 16 meses en BE, 2 años y 3 meses en 

PT y hasta 3 años en ES). 

 

En tercer lugar, no se debe culpar al Derecho de la UE sobre el diseño del 

derecho al permiso de adopción. Aunque este permiso se describa en la 

Directiva Refundición como un derecho individual e intransferible de los dos 

padres trabajadores tras la adopción de un niño, corresponde a los Estados 

Miembros decidir si conceden o no el permiso de adopción y determinar su 

configuración. Esta vez, es el diseño legal a nivel nacional el que no fomenta 

un uso igualitario del permiso de adopción por parte de los padres adoptivos. 

Solo BE proporciona un derecho individual e intransferible para cada uno de los 

padres trabajadores. En ES y PT el permiso de adopción se concibe como un 

derecho a repartir entre los padres, mientras que en IE y UK solo un padre 

adoptivo puede tener derecho (con una preferencia legal por la madre adoptiva 

                                                           
1410

 KARU, M., y TREMBLAY, D. (2018), página 356. 



497 
 

en IE). La duración de este permiso en los Estados Miembros estudiados 

refleja aproximadamente la duración del período postparto del permiso de 

maternidad. Esto significa que la duración del permiso de adopción no es 

insignificante y, de hecho, puede ser bastante larga (40 semanas en IE y 52 

semanas en UK). Es bastante revelador que en IE, ES y UK también se 

reconoce el derecho al permiso de paternidad en los casos de adopción, en 

cuyo caso la persona con derecho al permiso de paternidad suele ser la 

persona que no toma el permiso de adopción. Parece que estos tres países 

reproducen la dicotomía “permiso de maternidad-permiso de paternidad” para 

los padres adoptivos: la madre adoptiva tomaría el permiso más largo (permiso 

de adopción) y el padre adoptivo el más corto (permiso de paternidad). Para 

concluir, el diseño del derecho al permiso de adopción en IE, ES, UK y PT, 

junto con las razones económicas y culturales mencionadas anteriormente, 

hace que las mujeres tengan más probabilidades que los hombres de usar este 

permiso. 

 

En síntesis, el Derecho de la UE sobre los permisos relacionados con los hijos 

contempla un permiso de maternidad pero no un permiso de paternidad en 

caso de nacimiento de un hijo y un permiso parental que no fomenta un uso 

igualitario del permiso. El Derecho de la UE, sumado al diseño legal del 

permiso de adopción a nivel nacional, facilita que la carga del cuidado de los 

niños recaiga en las mujeres, contribuyendo así a perpetuar el papel tradicional 

de las mujeres como cuidadoras de los hijos. El Derecho de la UE contribuye a 

la reproducción de las actitudes sociales dominantes sobre el papel de los 

padres: se supone que las madres son las principales cuidadoras y que el 

papel de los padres en la prestación de cuidados es solo secundario. La 

información sobre el uso de los permisos relacionados con los hijos no siempre 

está disponible y, cuando se puede acceder a ella, está fragmentada y es muy 

diversa. Un informe de la OCDE ha estimado el uso de los permisos 

relacionados con los hijos por parte de madres y padres en algunos países 

europeos. Este informe indica que la utilización del permiso de maternidad y del 

permiso de paternidad es relativamente elevada y que, en el caso del permiso 

parental, las mujeres disfrutan del permiso proporcionalmente más que los 
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hombres y lo hacen por un período de tiempo mucho más largo cuando ambos 

progenitores toman el permiso1411.  

 

El hecho de que las madres disfruten de más permisos que los padres afecta a 

la situación de las mujeres en el mercado de trabajo. En términos de tasas de 

empleo, la mayoría de la bibliografía económica consultada revela el efecto 

positivo para las mujeres de un permiso relativamente corto. Por el contrario, 

cuando el permiso es demasiado largo, el efecto se vuelve negativo, 

reduciendo así la participación de las mujeres en el mercado laboral. El punto 

de inflexión varía en función de los distintos estudios, yendo desde las 30 

semanas hasta los 2 años, pasando por 8-9 meses. Las mujeres superan a 

veces estos umbrales cuando disfrutan del permiso de maternidad o de 

adopción e inmediatamente después del permiso parental. En cuanto a los 

salarios, los economistas coinciden en que cualquier período de permisos 

relacionados con los hijos tiene consecuencias negativas en los ingresos de las 

mujeres, una penalización salarial que aumenta notablemente con la duración 

del permiso.  

 

En conclusión, el uso desigual de los permisos relacionados con los hijos por 

parte de hombres y mujeres, que se ve favorecido por el Derecho de la UE, 

hace que sea más difícil para las mujeres competir en igualdad de condiciones 

con los hombres en el mercado laboral, creando así desigualdades de género 

en el trabajo. El reparto desigual de los períodos de cuidados es una de las 

razones que explican la persistente situación de desventaja de las mujeres en 

el trabajo. Este es sin duda el efecto adverso más importante del marco 

legislativo de la UE sobre el permiso de maternidad en términos de igualdad de 

género.  

 

 

El segundo daño colateral del sistema de la UE de permiso de maternidad para 

la igualdad de género es la posible discriminación entre padres. Como se ha 

                                                           
1411

 https://www.oecd.org/els/family/PF2-2-Use-childbirth-leave.pdf, en particular las páginas 1-6 
(consultado en octubre de 2018). 

https://www.oecd.org/els/family/PF2-2-Use-childbirth-leave.pdf
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comentado anteriormente, el marco actual sobre el permiso de maternidad solo 

abarca los casos de nacimiento de un hijo, excluyendo la adopción y la 

maternidad subrogada, y, dentro de los casos de nacimiento de un hijo, la 

situación de la madre que da a luz, excluyendo al progenitor que no da a luz. 

En principio, la falta de inclusión de los casos de adopción y de maternidad 

subrogada y de la situación del progenitor que no da a luz no debería suponer 

un problema, ya que el legislador de la UE no tiene que regular de forma 

exhaustiva todas las cuestiones relacionadas con el hecho de ser padre. Sin 

embargo, también se ha explicado que, la mayor parte de las veces, las 

Directivas de la UE sobre el permiso de maternidad conceden un período 

mínimo de 8 semanas que solo se dedica al cuidado del recién nacido.  

 

El hecho de que el período de cuidados del permiso de maternidad sea solo un 

derecho de las madres que dan a luz está generando problemas de 

discriminación entre los padres. En primer lugar, el progenitor que no da a luz 

puede sentirse discriminado en lo que respecta al período de cuidados del 

permiso de maternidad −el padre, hombre, por razón de sexo y la madre que 

no da a luz a causa de su situación parental. En segundo lugar, aunque no es 

el objeto de esta tesis, se podría alegar también una discriminación de los 

padres adoptivos y subrogantes por razón de su situación parental.  

 

La diferencia de trato por razón de sexo entre la madre y el padre para los 

períodos nacionales de permiso de maternidad está parcialmente justificada en 

Hofmann por la especial relación entre la madre y el hijo (cuyo elemento 

determinante es la lactancia materna). La misma justificación podría utilizarse 

para no conceder al padre el período de cuidados de 8 semanas incluido en las 

Directivas de la UE sobre el permiso de maternidad. Igualmente, este 

argumento podría mantenerse para un padre adoptivo o subrogante, ya que no 

puede amamantar a su bebé.  

 

No obstante, el enfoque del TJE sobre la lactancia es cuestionable por varias 

razones. En primer lugar, el Tribunal sigue una perspectiva no individualizada o 

de “mujer promedio” para justificar el trato diferenciado de las mujeres: dado 

que la mayoría de las mujeres amamanta a sus bebés, la lactancia justifica el 
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permiso de maternidad en general para todas las mujeres. Pero, en realidad, 

aunque la mayoría de las mujeres empiezan dando el pecho, algunas no 

pueden amamantar (debido a una contraindicación médica) o simplemente no 

quieren hacerlo, y aquellas que sí dan el pecho no lo hacen por el mismo 

período de tiempo. En segundo lugar, a nivel nacional se prevén a menudo 

pausas para la lactancia, que son una medida especialmente diseñada para 

facilitar la lactancia materna. En aquellos países que proporcionan dichas 

pausas, se podría aducir que el sistema jurídico ya reconoce y protege la 

diferencia biológica de las mujeres relacionada con la lactancia y que el período 

de cuidados del permiso de maternidad debe considerarse un mero período de 

cuidados desconectado de la lactancia materna. Sin embargo, la habitual corta 

duración de las pausas para la lactancia, junto con el tiempo de 

desplazamiento desde el lugar de trabajo hasta el lugar donde se encuentra el 

bebé, no siempre facilita el amamantamiento de una forma satisfactoria, como 

lo hace el permiso de maternidad. En tercer lugar, aun reconociéndose la 

importancia de la lactancia, podría argumentarse que ocuparse del recién 

nacido conlleva mucho más que amamantar. Entre las actividades de cuidado 

se incluyen cambiar pañales, bañar, vestir y alimentar al bebé, llevarle de 

paseo, acostarle, acunarle y llevarle al pediatra, entre otras. Los dos 

progenitores pueden llevar a cabo todas estas actividades. Esto plantea la 

cuestión de si, en términos de igualdad de género, el permiso de maternidad es 

una medida desproporcionada para facilitar la lactancia materna y si hay 

formas más equilibradas de alcanzar el mismo propósito, como por ejemplo 

pausas para la lactancia suficientemente largas. En último lugar, debe quedar 

claro que todos estos argumentos críticos se hacen desde una perspectiva de 

igualdad de trato −cuando se utiliza la lactancia materna como motivo para 

justificar que los períodos para cuidar a los niños se otorguen solo a las 

mujeres−, y no deben interpretarse como un pretexto para sustituir el período 

de cuidados del permiso de maternidad por pausas para la lactancia. Los 

períodos para cuidar a los niños deben valorarse y protegerse en sí mismos, 

tanto para hombres como para mujeres, incluso si el niño no es amamantado. 

 

Por último, es interesante mencionar que sería más difícil justificar un trato 

diferenciado para la madre que da a luz en la asignación del permiso de 
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maternidad basado en la lactancia materna en el caso de una madre que no da 

a luz, ya que ésta última también puede amamantar al poderse inducir la 

lactancia. Lo mismo puede decirse de una madre adoptiva o subrogante. 

3.2 Opciones alternativas para mejorar la igualdad de género 

 

Esta subsección pondrá sobre la mesa opciones alternativas para mitigar los 

efectos secundarios que el actual marco legislativo de la UE sobre el permiso 

de maternidad está generando en relación con la igualdad de género. Podrían 

concebirse cuatro opciones para la futura legislación de la UE sobre permisos 

relacionados con los hijos, que podrían aplicarse tanto a los trabajadores por 

cuenta ajena como a los trabajadores autónomos. La primera sería mantener el 

actual ERSU para el permiso de maternidad, pero introducir y reforzar los 

derechos a los permisos de paternidad, de adopción y parental. La segunda 

opción sería similar a la primera, excepto la adopción de un ERSC para el 

permiso de maternidad. La tercera opción consistiría en eliminar por completo 

el permiso de maternidad y crear un permiso parental genérico con algunos 

períodos reservados para cada uno de los progenitores. La última opción 

supondría un EMRS para el permiso de maternidad e introducir y reforzar los 

derechos a otros permisos relacionados con los hijos. En todas las opciones, 

los derechos a permiso de los padres adoptivos podrían extenderse a los 

padres subrogantes en caso de maternidad subrogada. El objetivo último de 

todas las opciones es asignar a los padres los derechos a permiso de una 

forma equitativa y fomentar un uso más igualitario de los permisos por parte de 

los padres, hombres, lo que podría reducir el tiempo que las mujeres 

permanecen fuera del mercado laboral y mitigar los efectos negativos que 

éstas sufren en el mercado de trabajo, en términos de participación y nivel de 

ingresos. 

 

Como se ha señalado anteriormente, los hechos demuestran que la única 

manera de lograr un alto grado de utilización de los permisos por parte de los 

padres, hombres, es mediante la combinación de períodos de permiso no 

transferibles y un alto nivel de remuneración. Esta es la razón por la que el uso 

del permiso de paternidad, que por definición es intransferible y, por lo general, 
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bien remunerado, está bastante extendido. En lo que respecta al permiso 

parental, existen experiencias positivas en Suecia e Islandia. Ambos países 

ofrecen, dentro de sus sistemas de permiso parental, 3 “meses de papá” y 3 

“meses de mamá”, con un alto nivel de sustitución de ingresos, el 77,6% y el 

80% de los ingresos, respectivamente. Además, establecen un período de 

permiso que puede ser compartido por los padres: 10 meses en Suecia (7 

meses pagados al 77,6% de los ingresos y 3 con una cantidad a tanto alzado) y 

3 meses en Islandia (pagados al 80% de los ingresos). Como consecuencia de 

ello, en Suecia en 2016 el 45% de los beneficiarios de las prestaciones 

parentales eran hombres, en comparación con el 55% que eran mujeres. Sin 

embargo, por lo general los padres solo toman sus “meses de papá” y esto 

explica por qué solo tomaron el 26% de todos los días de permiso parental 

utilizados en 20161412. Del mismo modo, en Islandia en 2013 el 91,4% de los 

padres tomó un período de permiso, pero solo tomaron una media de 87,9 días 

de permiso (en comparación con 182,3 en el caso de las madres)1413. 

 

Se alega que las cuotas de mamá y papá reducen la capacidad de elección de 

los padres para compartir los permisos relacionados con los hijos como lo 

consideren oportuno y, por tanto, disminuyen la libertad de las familias para 

compartir las responsabilidades familiares en el hogar. Sin embargo, también 

podría aducirse que la decisión de las madres de tomar más permisos 

relacionados con los hijos no es una opción “real” sino “inducida”, debido a la 

presión social y a consideraciones económicas. Mucha gente sigue creyendo 

que las mujeres deben ser las principales responsables del cuidado de los 

niños. Al mismo tiempo, las mujeres son a menudo los progenitores que 

aportan menos ingresos familiares, lo que también les lleva a tomar más 

permisos relacionados con los hijos. 

 

Una base jurídica adecuada para adoptar las diferentes opciones sería el 

artículo 157, apartado 3, del Tratado de Funcionamiento de la UE, que permite 

al PE y al Consejo adoptar (por mayoría cualificada) medidas para garantizar la 

aplicación del principio de igualdad de oportunidades e igualdad de trato para 

                                                           
1412

 Nota de Suecia, en BLUM, S., KOSLOSKI, A., y MOSS, P. (eds.) (2017), página 397. 
1413

 Nota de Islandia, en BLUM, S., KOSLOSKI, A., y MOSS, P. (eds.) (2017), página 208. 
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hombres y mujeres en asuntos de empleo y ocupación. Este artículo 

comprende no solo a los trabajadores asalariados, sino también a los 

trabajadores por cuenta propia, y ya se ha utilizado para aprobar la DTA 2010. 

Todas las opciones podrían contribuir a un mejor reparto de las 

responsabilidades familiares entre madres y padres y a reducir los efectos 

perjudiciales para las mujeres en el mercado de trabajo, creando así un 

mercado laboral más equitativo. 

3.2.1 Opción I: enfoque de riesgo social único para el permiso de maternidad e 

introducción y refuerzo de otros permisos relacionados con los hijos 

 

La primera opción propone, por una parte, la preservación del ERSU seguido 

por las Directivas de la UE sobre el permiso de maternidad, y, por otra, la 

introducción de los permisos de paternidad y de adopción y la introducción 

(para los trabajadores autónomos) y el refuerzo (para los trabajadores por 

cuenta ajena) del derecho al permiso parental. El ERSU se acogería en su 

forma más pura, sin que la madre pueda transferir parte del permiso al padre. 

hombre. El establecimiento de un permiso de paternidad bien remunerado sería 

una manera de implicar al padre en el cuidado del recién nacido y de 

compensar de algún modo el período de cuidados del permiso de maternidad. 

El permiso de adopción sería un período de permiso bien remunerado y no 

transferible para cada uno de los padres adoptivos. Por último, se reforzaría el 

permiso parental aumentando la no transferibilidad de 1 a 4 meses (si el 

período nacional es superior a 4 meses, el resto del permiso podría hacerse 

transferible) y haciendo que se remunere adecuadamente. Se crearía un 

permiso parental con características similares para los trabajadores 

autónomos.  

 

Por lo que se refiere al permiso de paternidad, dado que en la mayoría de los 

casos el período de cuidados del permiso de maternidad es de 8 semanas, 

podría recomendarse un permiso bien remunerado de 8 semanas, lo que 

evitaría problemas de discriminación entre la madre que da a luz y el progenitor 

que no da a luz. Algunos autores ya han sugerido que se conceda a los padres, 

hombres, un período de permiso similar al período de cuidados del permiso de 

maternidad. DUPATE recomienda, en aras de la igualdad en la asignación de 
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los permisos relacionados con los hijos, un permiso de paternidad letón de 10 

semanas, teniendo en cuenta que la duración del permiso de maternidad letón 

es de 18 semanas y que solo de 6 a 8 semanas son necesarias para la 

recuperación física de la madre1414. Para respetar el principio de no 

discriminación ROBEYNS propone una revisión de la legislación neerlandesa 

que divida el “permiso de maternidad” en tres tipos de permiso: “permiso por 

embarazo”, un permiso que las trabajadoras embarazadas podrían necesitar 

antes del parto por su propia salud y bienestar y la del bebé no nacido; 

“permiso por parto”, un permiso que la madre necesita para recuperarse del 

alumbramiento del bebé; y “permiso por nacimiento”, un permiso que trata de 

satisfacer las necesidades del bebé de estar con sus padres, y de los nuevos 

padres de adaptarse al nuevo bebé. Para ROBEYNS, el principio de no 

discriminación no permite que las madres tenga acceso al “permiso por 

nacimiento” y los padres no1415. 

 

Es interesante poner sobre la mesa un período mínimo alternativo de permiso 

de paternidad. La lógica del período de 8 semanas antes mencionado es evitar 

problemas de discriminación de los progenitores que no dan a luz. Sin 

embargo, también es posible utilizar una lógica diferente: la igualación de los 

períodos de cuidados para contribuir a una mayor igualdad de género en el 

mercado de trabajo. A fin de cuentas, las 6 semanas de puerperio no solo son 

un período de recuperación para la madre que da a luz, sino también un 

período de cuidados intenso, durante el cual el recién nacido necesita mucha 

atención. Si se sigue esta lógica, podría justificarse que estas 6 semanas se 

asignen también al progenitor que no da a luz. En ese caso, la duración mínima 

del permiso de paternidad ascendería a 14 semanas (8 semanas más 6 

semanas). Como argumento adicional, el permiso extra de 6 semanas para el 

progenitor que no da a luz podría justificarse en la delicada situación de la 

madre que da a luz, que necesita la atención y el apoyo de su pareja durante el 

puerperio. En este sentido, sería deseable que durante este tiempo ambos 

padres tomaran sus respectivos permisos de forma simultánea.  

 

                                                           
1414

 DUPATE, K. (2006), página 15. 
1415

 ROBEYNS, I. (2012), páginas 207-209. 
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Por lo que se refiere al permiso de adopción, se asignaría un permiso mínimo 

de 8 semanas bien remuneradas a cada uno de los padres adoptivos con 

carácter intransferible, a fin de evitar problemas de discriminación entre la 

madre que da a luz y los padres adoptivos. Alternativamente, podrían otorgarse 

14 semanas si el objetivo es igualar los períodos de cuidado de los hijos de la 

madre que da a luz y de los padres adoptivos. Más abajo figura un resumen de 

los principales elementos de la opción I (véase el cuadro del punto 3.2.5).  

 

La perspectiva de la opción I está siendo seguida en parte por la Comisión 

Europea. La Comisión acogió esta perspectiva con dos decisiones clave. La 

primera se refiere a la propuesta de Directiva de 2008 por la que se modifica la 

DTE, que proponía ampliar la duración mínima del permiso de maternidad de 

14 a 18 semanas. Tras el bloqueo de las negociaciones entre el PE y el 

Consejo, la Comisión decidió retirar la propuesta en 2015 y anunció su 

sustitución por una nueva iniciativa. La segunda decisión crucial es 

precisamente la presentación en 2017 de una propuesta de Directiva relativa a 

la conciliación de la vida familiar y la vida profesional de los progenitores y los 

cuidadores, que deja intacto el derecho al permiso de maternidad regulado en 

la DTE.  

 

Esta propuesta, que se está negociando actualmente en el Consejo y en el PE, 

adopta un enfoque más amplio y aborda otras medidas que ayudan a los 

trabajadores por cuenta ajena a combinar las responsabilidades profesionales y 

familiares, entre ellas el permiso de paternidad y el permiso parental. El 

objetivo de esta propuesta es afrontar la infrarrepresentación de las mujeres en 

el empleo corrigiendo el desequilibrio en la distribución de las 

responsabilidades familiares entre hombres y mujeres. Para ello, crea un 

derecho al permiso de paternidad para los padres, hombres, de 2 semanas 

remuneradas al nivel de la baja por enfermedad. La remuneración de la baja 

por enfermedad es también el nivel mínimo europeo fijado para el permiso de 

maternidad en la DTE y es relativamente elevada en la mayoría de los Estados 

Miembros1416. Además, el período intransferible del permiso parental aumenta 

                                                           
1416

 EUROPEAN COMMISSION (2016), página 14. 
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de 1 a 4 meses y se instaura un nivel mínimo de remuneración al nivel de la 

baja por enfermedad para animar a los padres, hombres, a usar el permiso 

parental. Como aspecto negativo, cabe lamentar que la propuesta de la 

Comisión, a pesar de su amplio enfoque, no cree ningún estándar mínimo para 

el permiso de adopción.  

 

En resumen, la Comisión Europea ha propuesto crear 4,5 “meses de papá”  

bien remunerados, mediante el permiso de paternidad (0,5 meses) y el permiso 

parental (4 meses). Si la propuesta de Directiva sobre la conciliación de la vida 

familiar y la vida profesional se adopta finalmente, supondría un cambio 

enorme en relación con la situación actual, en la que no existen “meses de 

papá” pagados a nivel de la UE. Este cambio sería un incentivo notable para 

que los padres, hombres, tomen más permisos relacionados con los hijos.  

3.2.2 Opción II: enfoque de riesgo social combinado para el permiso de maternidad 

e introducción y refuerzo de otros permisos relacionados con los hijos 

 

La segunda opción sugiere la adopción de un ERSC en las Directivas de la UE 

sobre el permiso de maternidad y la introducción y el refuerzo de otros 

permisos relacionados con los hijos. La principal diferencia con respecto a la 

opción I es el enfoque del permiso de maternidad, que sería uno combinado. 

Este enfoque da cierto peso, no solo a la protección de la incapacidad laboral 

de la madre que da a luz debida al embarazo y al parto, sino también al 

cuidado del recién nacido. Bajo esta perspectiva, el progenitor que no da a luz 

también puede ocuparse del hijo y la madre que da a luz tiene la posibilidad de 

transferir el período de cuidados del permiso de maternidad (8 semanas) al otro 

progenitor. La posibilidad de compartir 8 semanas de permiso de maternidad 

afectaría a la duración del permiso de paternidad, que podría ir de 0 a 6 

semanas, dependiendo de si y en qué medida el objetivo es solo evitar 

problemas de discriminación entre la madre que da a luz y el progenitor que no 

da a luz (0 semanas) o igualar completamente los períodos de cuidados para 

contribuir a una mayor igualdad de género en el mercado de trabajo (6 
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semanas1417). Más abajo se ofrece un resumen de los principales elementos de 

la opción II (véase el cuadro del punto 3.2.5). 

 

El enfoque de la opción II es seguido en parte por la mayoría de los Estados 

Miembros analizados en esta tesis, a saber BE, IE, ES, UK y PT. En primer 

lugar, los padres, hombres, también pueden tener derecho al permiso de 

maternidad, con carácter excepcional en BE, IE, ES y PT, como en el caso de 

muerte, hospitalización o incapacidad física o mental de la madre que da a luz, 

y por norma en ES, UK y PT, en este último caso solo durante la parte 

voluntaria del permiso de maternidad. Sin embargo, como se ha indicado 

anteriormente, con la excepción de la bonificación de 30 días en caso de uso 

compartido en PT, los padres apenas utilizan el permiso de maternidad. 

 

En segundo lugar, los Estados Miembros incluidos en este grupo han creado el 

derecho a los permisos de paternidad y de adopción, pero el diseño de la 

titularidad de los permisos y el nivel de remuneración durante los permisos son 

muy diferentes. El permiso de paternidad está concebido como un derecho 

individual e intransferible aplicable en caso de nacimiento de un hijo. Este 

permiso es bastante corto, yendo desde las 2 semanas en BE, IE y UK hasta 

las 4 semanas en ES1418, pasando por 25 días en PT, y solo tiene un alto nivel 

de remuneración en BE, ES y PT. El permiso de adopción, que se aplica 

obviamente a los casos de adopción, pero también a los de maternidad 

subrogada en UK, está diseñado como un derecho individual e intransferible 

solamente en BE, mientras que en ES y PT está concebido como un derecho 

que puede ser compartido por los padres y en IE y UK solo uno de los padres 

adoptivos puede tener derecho (con una preferencia legal por la madre 

adoptiva en IE). También se reconoce el permiso de paternidad en los casos de 

adopción en IE, ES y UK y de maternidad subrogada en UK, en cuyo caso la 

persona con derecho al permiso de paternidad suele ser la persona que no 

toma el permiso de adopción. La duración del permiso de adopción suele ser 

similar a la del período postparto del permiso de maternidad, yendo desde las 

                                                           
1417

 Las 6 semanas de puerperio. 
1418

 5 semanas desde el 5 de julio de 2018. 
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12 semanas en BE (6 semanas para cada progenitor) a las 52 semanas en UK, 

y tiene un alto nivel de remuneración en BE, ES, PT y parcialmente en UK.  

 

En tercer lugar, el derecho al permiso parental no se ha reforzado apenas. 

Aunque todos los países prevén períodos de permiso no transferibles, ningún 

país cuenta con un nivel adecuado de remuneración. Los períodos no 

transferibles son relativamente cortos en IE, UK y PT (18 semanas en IE y UK y 

3 meses en PT1419) y mucho más largos en BE (16 meses) y ES (hasta 3 años). 

Sin embargo, solo BE y PT remuneran estos períodos y con una cuantía 

bastante baja (un importe a tanto alzado en BE y el 25 % de los ingresos en 

PT). 

 

Teniendo en cuenta todo lo anterior, BE, IE, ES, UK y PT han creado pocos 

incentivos para que los padres, hombres, utilicen los permisos relacionados con 

los hijos. Aunque estos países han creado cuotas para papá, estos períodos 

solo cuentan con una remuneración suficiente en algunos supuestos. Este es el 

caso de la bonificación de 30 días de permiso de maternidad en caso de uso 

compartido en PT, las 2 semanas, 25 días y 4 semanas1420 de permiso de 

paternidad en BE, PT y ES, que también se aplican en caso de adopción en 

ES, y las 6 semanas de permiso de adopción en BE.  

3.2.3 Opción III: eliminar el permiso de maternidad y crear un permiso parental 

genérico con algunos períodos reservados para cada progenitor 

 

La tercera opción propone la eliminación total del permiso de maternidad y la 

creación de un permiso parental genérico con algunos períodos reservados a 

cada uno de los progenitores. Este permiso parental genérico integraría los 

períodos de cuidados que se ofrecen a cada padre a través de los permisos de 

maternidad, de paternidad, de adopción y parental en la opción I. En 

consecuencia, los permisos de paternidad y de adopción también 

desaparecerían. La incapacidad laboral de la madre que da a luz debida al 

embarazo que tenga lugar durante el embarazo estaría protegida por la baja 

nacional por enfermedad. Lo mismo podría decirse de la incapacidad laboral 

                                                           
1419

 Además, en PT existe un derecho a repartir entre los padres de 2 años. 
1420

 5 semanas desde el 5 de julio de 2018. 
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debida al parto una vez se haya agotado el período de permiso parental. Más 

abajo figura un resumen de los principales elementos de la opción III (en el 

cuadro del punto 3.2.5). 

 

Este enfoque es seguido en parte por el sexto país analizado en esta tesis, 

esto es, SE. Este Estado Miembro dispone de un sistema de prestaciones 

parentales genérico que funciona tanto en caso de nacimiento de un hijo como 

en caso de adopción y se ofrece a ambos progenitores. Este sistema se orienta 

notablemente hacia la prestación de cuidados. Existe una protección marginal 

de la incapacidad laboral de la madre que da a luz debida al embarazo porque 

la madre puede empezar a utilizar sus prestaciones parentales 60 días antes 

del parto. Sin embargo, hay que señalar que, por regla general, las mujeres 

solo utilizan este período de 60 días cuando se deniega la prestación por 

enfermedad. En SE cada progenitor tiene derecho a disfrutar de 240 días de 

prestaciones parentales. Durante los primeros 195 días los padres reciben una 

prestación vinculada al salario del 77,6% de los ingresos (con un tope máximo). 

Durante los otros 45 días los padres obtienen una prestación a tanto alzado. 

Dentro del período de 195 días con prestación vinculada al salario, 90 días no 

son transferibles entre los padres (equivalentes a 3 meses, denominados 

comúnmente “meses de papá” y “meses de mamá”). Los 105 días restantes, 

más la totalidad del período de 45 días con prestación a tanto alzado, pueden 

transferirse de un padre al otro.  

 

Hay otros permisos relacionados con los hijos remunerados en SE, pero son 

menos significativos, a saber, un permiso de paternidad de 10 días para el 

progenitor que no da a luz remunerado al 77,6% de los ingresos (con un tope 

máximo) y un permiso de adopción de 10 días con el mismo nivel de sustitución 

de rentas que debe dividirse entre los progenitores, 5 días cada uno, aunque 

con la posibilidad de transferir sus días entre ellos. En términos de igualdad, la 

asignación de 10 días de permiso de paternidad solo al progenitor que no da a 

luz parece problemática, ya que la madre que da a luz no tiene derecho a un 

período de permiso similar. Los 5 días de permiso por adopción de cada uno de 

los padres también pueden ser problemáticos desde el punto de vista de la no 

discriminación. Al igual que antes, no se asigna un período similar de permiso a 
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la madre que da a luz. Por otra parte, un padre adoptivo recibe 5 días menos 

de permiso que el progenitor que no da a luz. 

 

En resumen, SE dispone de 3,5 “meses de papá” bien remunerados mediante 

el permiso de paternidad (0,5 meses) y el permiso parental (3 meses). Esto 

contrasta con los períodos de permiso intransferibles y bien remunerados en 

los otros cinco Estados Miembros incluidos en la opción II, que son mucho más 

cortos. Por lo tanto, SE está creando más incentivos para que los padres, 

hombres, utilicen los permisos relacionados con los hijos. 

3.2.4 Opción IV: enfoque multi-riesgo social para el permiso de maternidad e 

introducción y refuerzo de otros permisos relacionados con los hijos 

 

La última opción sugiere, por una parte, la adopción de un EMRS en las 

Directivas de la UE sobre el permiso de maternidad y, por otra, la introducción y 

el refuerzo de otros permisos relacionados con los hijos tal y como se 

describen en la opción I. Un EMRS se ha definido como aquel que separa 

claramente la protección de la madre que da a luz y el cuidado del recién 

nacido y aplica normas diferentes a cada riesgo social. Esto significa que, 

dentro del permiso de maternidad, habría dos períodos claramente 

diferenciados: un primer período que cubriría la incapacidad laboral debida al 

embarazo y al parto y un segundo período dedicado al cuidado del niño.  

 

Debe hacerse un comentario preliminar. Una EMRS no es una novedad en el 

Derecho de la UE si el permiso de maternidad y el permiso parental se 

consideran de forma conjunta. En teoría, el permiso de maternidad protege 

principalmente a la madre que da a luz y el permiso parental solo se dedica al 

cuidado del niño. Dicho de otro modo, la combinación de los permisos de 

maternidad y parental adopta un EMRS. El problema es el límite entre el 

período de protección de la madre y el período de cuidado de los niños y si 

estos períodos corresponden realmente al permiso de maternidad y al permiso 

parental, respectivamente. 

 

Un EMRS aplicaría normas independientes a los dos riesgos sociales 

implicados en el nacimiento de un hijo, la protección de la madre que da a luz y 
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el cuidado del recién nacido. Esto ya ha sido sugerido por CASTRO 

ARGÜELLES, quien, al referirse a la DTE, declara que “a través de una misma 

vía se ha tratado de dar respuesta a dos necesidades distintas, la salud de la 

madre y el cuidado del hijo”. Aduce que la mejor solución para lograr igualdad 

de género en el mercado laboral mediante la conciliación de la vida familiar y 

profesional para hombres y mujeres es tener dos vías de protección 

diferentes1421. Del mismo modo, CARACCIOLO DI TORELLA y FOUBERT 

exponen que se debe distinguir “entre, por un lado, los aspectos de seguridad y 

salud del embarazo y la maternidad, que son típicos de las madres 

biológicas/gestantes y sus bebés recién nacidos, y, por otro lado, la dimensión 

igualitaria del rol de cuidador, que afecta a todo el que se ocupa de un hijo 

(madres, padres, padres adoptivos, padres subrogantes…)”. Consideran 

importante que ambos intereses “se hagan claramente visibles y que, además, 

se aborden por separado”1422. Por último, FOUBERT propone un nuevo marco 

legislativo de la UE que proteja a los trabajadores que cuidan de sus hijos, 

aparte de proteger a las trabajadoras embarazadas o que hayan dado a luz1423. 

Por otro lado, recomienda un cambio terminológico: el “permiso de maternidad” 

debería llamarse “permiso por embarazo” y “permiso por parto”, relacionados 

con los fenómenos físicos de estar embarazada y dar a luz1424.  

 

Sin embargo, la separación de la protección de la madre que da a luz y el 

cuidado del recién nacido es más difícil de aplicar de lo que puede parecer a 

primera vista, ya que ambos elementos convergen durante algún tiempo 

después del nacimiento del niño. Durante el puerperio y ocasionalmente 

también después (en caso de complicaciones postparto), la madre que da a luz 

está incapacitada para trabajar y, al mismo tiempo, se ocupa del recién nacido. 

Durante el período en que ambos elementos se solapan es difícil determinar 

cuál de los dos es predominante y si el período de solapamiento forma parte 

del “período de incapacidad laboral” o parte del “período de cuidados”. No 

obstante, teniendo en cuenta el objetivo de la igualación de los períodos de 

cuidados para contribuir a una mayor igualdad de género en el mercado de 

                                                           
1421

 CASTRO ARGÜELLES, M.A., en GARCÍA MURCIA, J. (ed.) (2005), páginas 214 y 387. 
1422

 CARACCIOLO DI TORELLA y FOUBERT (2015), página 66.  
1423

 FOUBERT (2017), página 258. 
1424

 Página 259. 
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trabajo, el diseño propuesto más abajo dará preponderancia al elemento de los 

cuidados. 

 

El período de incapacidad laboral sería variable, dependiendo de la concreta 

situación médica de la madre que da a luz. Este período variaría de una madre 

a otra y de un embarazo a otro, dependiendo de las complicaciones durante el 

embarazo y el postparto. Este período abarcaría cualquier período de 

incapacidad laboral debida al embarazo y al parto que se produzca durante el 

embarazo y después del período de cuidados del permiso de maternidad (14 

semanas después del parto, véase más adelante). Para evitar abusos, este 

período estaría condicionado a la presentación de un certificado médico que 

atestigüe que el permiso es necesario por una enfermedad o complicación 

relacionada con el embarazo o el parto de la trabajadora afectada. Esta técnica 

no es nueva en el Derecho de la UE. Algo parecido ya se aplica al trabajo 

nocturno en la DTE. De acuerdo con el artículo 7, las trabajadoras 

embarazadas, que han dado a luz o en período de lactancia no están obligadas 

a realizar un trabajo nocturno durante el embarazo o durante un período 

consecutivo al parto, a reserva de la presentación de un certificado médico que 

dé fe de la necesidad para la seguridad o la salud de la trabajadora afectada. 

Otro ejemplo es la propuesta hecha por el PE durante el proceso legislativo de 

la DTE, la cual fue rechazada. El PE introdujo una nueva disposición que obliga 

a los Estados Miembros a garantizar que todas las trabajadoras con un 

embarazo de alto riesgo puedan disfrutar de la interrupción inmediata del 

trabajo mediante la presentación de un certificado médico. 

 

El período de cuidados sería fijo1425 y se tendría que utilizar inmediatamente 

después del parto. Las primeras semanas de la vida del niño constituyen un 

período de cuidados intenso, durante el cual el recién nacido necesita continua 

atención y alimentación (con o sin lactancia natural). El período mínimo de 

cuidados a nivel de la UE podría fijarse en 14 semanas. Este período 

coincidiría con las 6 semanas de puerperio, un período de recuperación para la 

                                                           
1425

 Por supuesto, podría ampliarse en algunos casos, como los partos múltiples o los niños con 
discapacidad. 
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madre que da a luz, y con cualquier posible período de incapacidad laboral que 

ocurra después hasta la 14ª semana.  

 

En síntesis, el permiso de maternidad se dividiría en dos períodos: un período 

variable para la protección de la madre, compuesto por cualquier período de 

permiso durante el embarazo y posterior a la 14ª semana después del parto 

(condicionado a la presentación de un certificado médico); y un período de 

cuidados fijo de 14 semanas después del parto. En el cuadro que figura a 

continuación se puede encontrar un resumen de los principales elementos de la 

opción IV. 

3.2.5 Valoración conjunta de las opciones I a IV 

 

En el cuadro siguiente se ofrece un resumen de los principales elementos de 

las opciones I a IV: 

 Permiso de 

maternidad 

Permiso de 

paternidad 

Permiso de 

adopción 

Permiso  

parental 

Opción I ERSU: 14 semanas 

para la madre que da a 

luz (intransferibles) 

8/14 semanas 

para el progenitor 

que no da a luz 

(intransferibles) 

8/14 semanas 

para cada padre 

adoptivo 

(intransferibles) 

4 meses para cada 

padre biológico o 

adoptivo 

(intransferibles) 

Opción II ERSC: 14 semanas 

para la madre que da a 

luz (8 transferibles al 

progenitor que no da a 

luz) 

0/6 semanas para 

el progenitor que 

no da a luz 

(intransferibles) 

Idem opción I Idem opción I 

Opción III Ninguno (incapacidad 

laboral variable a 

través de la baja por 

enfermedad) 

Ninguno Ninguno 14 u 8/14 semanas 

más 4 meses para 

cada padre 

biológico o 

adoptivo 

(intransferibles) 

Opción IV EMRS: 14 semanas 

para la madre que da a 

luz (intransferibles) e 

incapacidad laboral 

variable  

Idem opción I Idem opción I Idem opción I 
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Todas las opciones conducen a una asignación más equitativa de los permisos 

entre los progenitores y podrían animar a los padres, hombres, a utilizar más 

los permisos si éstos se remuneran de forma adecuada. Los costes adicionales 

que suponen estas opciones, al menos en el corto plazo, podrían verse 

contrarrestados por los beneficios económicos en el medio y en el largo plazo. 

Un reparto más equilibrado de los cuidados entre los progenitores podría 

suscitar una mayor participación de las mujeres en el mercado de trabajo y a su 

vez una mayor recaudación tributaria para los Estados Miembros. Esta es la 

lógica económica de la propuesta de Directiva sobre la conciliación de la vida 

familiar y la vida profesional, cuyo objetivo es combatir la infrarrepresentación 

de las mujeres en el empleo corrigiendo el desequilibrio en la distribución de las 

responsabilidades familiares entre hombres y mujeres. La propuesta afirma que 

el desequilibrio en el diseño de permisos para hombres y mujeres, la falta de 

incentivos suficientes para que los hombres disfruten de permisos que les 

permitan ocuparse de sus hijos […] han agravado los problemas del empleo 

femenino […]. Por el contrario, ha quedado demostrado que cuando los padres 

se acogen a fórmulas que permiten conciliar la vida familiar y la vida 

profesional, como son los permisos, esto tiene un impacto positivo en su 

implicación en la educación posterior de los hijos, en la reducción de la carga 

relativa de trabajo familiar no remunerado que recae sobre las mujeres y en 

dejar a las mujeres más tiempo para dedicarse al empleo remunerado1426. 

Todas las opciones también podrían reducir la brecha salarial entre hombres y 

mujeres. La Comunicación de la Comisión titulada “Plan de acción de la UE 

para 2017-2019. Abordar la brecha salarial entre hombres y mujeres” establece 

que la inversión en establecimientos de cuidado formal y en permisos 

relacionados con la familia adecuados, tanto para hombres como para mujeres, 

contribuye a reducir la brecha salarial entre hombres y mujeres, ya que da lugar 

a menos interrupciones de la carrera profesional y a un empleo menos 

discontinuo para las mujeres1427. 

                                                           
1426

 Propuesta de Directiva del Parlamento Europeo y del Consejo relativa a la conciliación de la vida 
familiar y la vida profesional de los progenitores y los cuidadores, y por la que se deroga la Directiva 
2010/18/UE del Consejo, Bruselas, 26.04.2017, COM (2017) 253 final, página 2. 
1427

 Comunicación de la Comisión al Parlamento Europeo, al Consejo y al Comité Económico y Social 
Europeo titulada “Plan de Acción de la UE 2017-2019. Abordar la brecha salarial entre hombres y 
mujeres”, Bruselas, 20.11.2017, COM (2017) 678 final, página 1. 
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Si se comparan las cuatro opciones, las opciones I y II reproducen los 

planteamientos más generalizados sobre los permisos relacionados con los 

hijos y serían más fáciles de aplicar a nivel de la UE. La opción I se sigue de 

cerca por la propuesta de Directiva de 2017 relativa a la conciliación de la vida 

familiar y la vida profesional y se espera que la Directiva finalmente adoptada 

vaya en la línea de la propuesta de la Comisión. La opción II es similar a la 

opción I, pero no tan protectora y probablemente no tan eficaz para incrementar 

la utilización de los permisos por parte de los padres, hombres. Es menos 

protectora porque ofrece en total 8 semanas menos de permiso en el caso de 

nacimiento de un hijo. Al mismo tiempo, es probable que sea menos eficaz 

para fomentar el uso de los permisos por parte de los padres porque las 8 

semanas de permiso de maternidad que pueden transferirse al progenitor que 

no da a luz casi nunca se comparten con el padre. Un inconveniente común a 

las opciones I y II es que, si hubiera períodos de incapacidad laboral durante el 

embarazo, el período de cuidados de la madre que da a luz se reduciría e 

incluso podría llegar a ser inferior al disfrutado por otros progenitores.  

 

Las opciones III y IV son más innovadoras y, por tanto, probablemente más 

difíciles de aplicar a nivel de la UE. La opción III es la más original, ya que 

elimina por completo los permisos de maternidad, de paternidad y de adopción 

y concentra todos los períodos de cuidados bajo un permiso parental genérico, 

mientras que cualquier período de incapacidad laboral de la madre que da a luz 

debida al embarazo y al parto que quede fuera del período de permiso parental 

es variable y está protegido por la baja nacional por enfermedad. La opción IV 

mantiene las categorías clásicas de permisos relacionados con los hijos, pero 

distingue dentro del permiso de maternidad un período de cuidados de 14 

semanas después del parto y un período variable de incapacidad laboral para 

períodos fuera del período de cuidados. A fin de cuentas, esta opción es similar 

a la opción III −un período variable de incapacidad laboral y un período fijo para 

cuidado de los niños−, excepto por la protección de la incapacidad laboral a 

través del permiso de maternidad (en lugar de la baja por enfermedad) y el 

mantenimiento de la tipología clásica de permisos relacionados con los hijos 

(en vez de un permiso parental genérico). Una ventaja común a las opciones III 
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y IV es que, en caso de períodos de incapacidad laboral durante el embarazo, 

el período de cuidados de la madre que da a luz no se reduciría. 

3.2.6 ¿Establecimiento de pausas para la lactancia? 

 

Las pausas para la lactancia no se han regulado a nivel de la UE, a pesar de 

que el Derecho de la UE se centra en el reconocimiento y la protección de las 

diferencias biológicas de las mujeres relacionadas con la maternidad. Se 

intentó, eso sí, instaurar este tipo de pausas durante las negociaciones de la 

propuesta de Directiva de 2008 por la que se modifica la DTE. El PE, en su 

posición en primera lectura, propuso una “ausencia laboral por lactancia”, que 

implicaba dos pausas diarias de 1 hora cada una para que la madre pudiera 

amamantar a su hijo. A nivel nacional, en la mayoría de los Estados Miembros 

de la UE las pausas para la lactancia están reconocidas por ley. Dependiendo 

de los países, la duración diaria total de las pausas está comprendida entre 60 

y 120 minutos, y la edad del bebé hasta la cual se pueden utilizar las pausas es 

entre 6 y 18 meses. Aunque estas pausas están disponibles desde el 

nacimiento del niño, en realidad solo se utilizan cuando la madre vuelve al 

trabajo tras un período de permiso.  

 

De los Estados Miembros analizados en esta tesis, todos ellos reconocen estas 

pausas, excepto UK y SE, donde no existe ningún derecho legal a las pausas 

para la lactancia. GALTRY explica que “en Suecia, las pausas para la lactancia 

se reconocen a través de convenios colectivos y no por medio de la legislación 

debido al hecho de que la regulación sobre permisos es lo suficientemente 

generosa como para cubrir el período en el que es probable que la lactancia 

materna sea más intensa”1428. En efecto, las madres tienen derecho a 240 días 

de prestaciones parentales, además de los 150 días que el padre puede ceder 

a la madre. Lo mismo puede decirse de UK, donde los trabajadores por cuenta 

ajena tienen derecho a 52 semanas de permiso de maternidad. Por lo tanto, un 

largo período de permiso para las madres tras el parto haría que las pausas 

para la lactancia fueran menos necesarias. 

 

                                                           
1428

 GALTRY, J. (2002), página 267. 
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Con todo, esta tesis mantiene que, independientemente de la duración de los 

permisos relacionados con los hijos tras el parto, sería deseable establecer 

pausas para la lactancia adecuadas a nivel de la UE para contribuir a un 

reparto más equitativo de los permisos relacionados con los hijos entre los 

padres. Sin estas pausas, la madre tendería a tomar permisos para amamantar 

a su bebé y, por lo tanto, quedaría fuera del mercado de trabajo durante más 

tiempo. Al establecer pausas para la lactancia apropiadas, la madre podría 

volver al trabajo antes, sin renunciar a continuar dando el pecho a su bebé. Por 

ejemplo, en lugar de ausentarse del trabajo durante 52 semanas, la madre 

podría tomar 26 semanas de permiso y el padre podría relevarla durante las 

otras 26 semanas, período durante el cual la madre podría hacer uso de las 

pausas para la lactancia.  

3.3 Observaciones finales y vías para futuras investigaciones 
 

Antes de nada, esta tesis, como cualquier otra investigación, tiene algunas 

limitaciones que cabe reconocer.  

 

Primero, el estudio comparativo solo explora el marco jurídico de seis Estados 

Miembros de la UE. Aunque estos representan los tres modelos actuales de la 

política sobre el permiso de maternidad y el resto de países incluidos en cada 

modelo son probablemente similares, sería interesante estudiar la situación en 

otros Estados Miembros para obtener un panorama más amplio. Además, la 

atención se centra únicamente en los derechos nacionales al permiso de 

maternidad en vigor. Una perspectiva histórica sobre cómo surgió y evolucionó 

este permiso sería muy útil porque muy probablemente revelaría cómo la 

importancia de la protección de la incapacidad laboral de la madre que da a luz 

debida al embarazo y al parto y el cuidado del recién nacido ha cambiado con 

el tiempo.  

 

Segundo, el autor de esta tesis no tiene formación médica. Esta limitación se 

ha mitigado con el apoyo de varios médicos, incluyendo varios especialistas en 

Ginecología y Obstetricia. Además de este entorno propicio, la evaluación de la 

consistencia médica es solo una parte del análisis global de la consistencia del 
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ERSU adoptado por las Directivas de la UE sobre el permiso de maternidad. En 

efecto, esta evaluación se complementa con la evaluación de la consistencia 

legal interna de la UE y con la evaluación de la consistencia legal externa. 

 

En segundo lugar, el marco legislativo de la UE sobre los permisos 

relacionados con los hijos ha quedado obsoleto y necesita una modernización 

para adaptarse a una sociedad cambiante que exige una mayor igualdad entre 

hombres y mujeres. El Eurobarómetro de 2017 sobre igualdad de género 

muestra que la mayoría de los europeos considera que la promoción de la 

igualdad de género es importante para garantizar una sociedad justa y 

democrática (91%), para las empresas y para la economía (87%) y para ellos 

personalmente (84%)1429. Esta tesis ha puesto de manifiesto que el marco 

jurídico de la UE ofrece más períodos de cuidados a las madres (permiso de 

maternidad) que a los padres, hombres, (permiso de paternidad) y no fomenta 

un uso igualitario del permiso parental, lo que facilita un desequilibrio en la 

utilización de los permisos por parte de las mujeres, que siguen siendo los 

principales beneficiarias de los permisos. Esto contribuye a perpetuar el papel 

tradicional de las mujeres como cuidadoras de los niños y crea efectos 

perjudiciales para las mujeres en el mercado de trabajo. 

 

Al mismo tiempo, hoy en día los hombres participan más en las actividades 

domésticas y aceptan un papel más activo en la educación de los niños. El 

Eurobarómetro de 2017 sobre igualdad de género muestra que más del 80% 

de los hombres europeos aprueba que un hombre participe en las actividades 

domésticas a partes iguales y que el 81% aprueba que un hombre tome el 

permiso parental para cuidar de sus hijos1430.  

 

Una distribución equitativa de los períodos de cuidados entre hombres y 

mujeres a través de los permisos de maternidad y de paternidad, junto con 

incentivos para que los hombres utilicen el permiso parental, sería una buena 

manera de modernizar el actual marco legislativo de la UE. Los hechos 

                                                           
1429

 
https://ec.europa.eu/commfrontoffice/publicopinion/index.cfm/ResultDoc/download/DocumentKy/806
78, página 10 (consultado en octubre de 2018). 
1430

 Página 11. 

https://ec.europa.eu/commfrontoffice/publicopinion/index.cfm/ResultDoc/download/DocumentKy/80678
https://ec.europa.eu/commfrontoffice/publicopinion/index.cfm/ResultDoc/download/DocumentKy/80678
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demuestran que la mejor manera de que los padres, hombres, tomen más 

permisos es asignar períodos de permiso intransferibles y bien remunerados. 

Estos períodos podrían introducirse gradualmente a fin de permitir un cambio 

de conducta progresivo. Este nuevo marco permitiría un uso más igualitario de 

los permisos y un mejor reparto de las responsabilidades familiares entre los 

padres, lo que constituye una premisa fundamental para lograr una mayor 

igualdad entre hombres y mujeres en el trabajo. 

 

Finalmente, se han identificado algunas vías para futuras investigaciones, que 

podrían paliar las carencias de esta tesis o bien complementarla. Se podrían 

lanzar cuatro ideas, aparte de la perspectiva histórica antes mencionada. En 

primer lugar, sería fascinante estudiar los permisos relacionados con los hijos 

desde la perspectiva del derecho de los niños a ser cuidados por sus padres, 

como medidas diseñadas y concebidas en interés del niño. En segundo lugar, 

sería interesante ver si el permiso de maternidad podría considerarse 

discriminatorio contra los padres adoptivos y subrogantes con arreglo al 

Derecho de la UE y al CEDH. En tercer lugar, sería positivo conocer las 

conexiones entre los regímenes de enfermedad y maternidad para ver, por 

ejemplo, si a nivel nacional la incapacidad laboral debida a una enfermedad 

relacionada con el embarazo se protege en la práctica mediante el permiso de 

maternidad o mediante la baja por enfermedad. En cuarto lugar, podría llevarse 

a cabo una investigación para averiguar si las actuales pausas para la lactancia 

previstas a nivel nacional son suficientemente largas para facilitar la lactancia 

natural y para saber más sobre las dificultades que podrían encontrar las 

madres para lactar en el lugar de trabajo. 
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 Mis amigos, en concreto Ricardo López Heredero, Diego León Burgos, 

David Rodríguez Rodríguez, Alejandro Fernández Izquierdo, Emilio 

Martínez Balaguer, Carmen Jordá Sanz, Eva Rolle Fernández, Aixa 
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 Mi novia Floriane Vienne, por estar a mi lado en los momentos buenos y 

en los malos. 

 Mis hermanos y sobrinos, por quererme tal y como soy. 

 Mis padres, por todo. 
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LEGISLATION & OFFICIAL DOCUMENTS 
 

EU Primary Law 
 

 Treaty establishing the European Economic Community 
 Single European Act, OJ L 169, 29 June 1987, 1 
 Treaty establishing the European Community (Treaty of Maastricht), OJ C 224, 31 

August 1992, 6 
 Consolidated version of the Treaty establishing the European Community (Treaty of 

Amsterdam), OJ C 340, 10 November 1997, 173 
 Consolidated version of the Treaty establishing the European Community (Treaty of 

Nice), OJ C 325, 24 December 2002, 33 
 Treaty on European Union (Treaty of Lisbon), OJ C 326, 26 October 2012, 13 
 Treaty on the Functioning of the European Union, OJ C 326, 26 October 2012, 47 
 Charter of Fundamental Rights of the European Union, OJ C 326, 26 October 2012, 

391 
 

EU Directives 
 

 Council Directive 75/117/EEC of 10 February 1975, on the approximation of the laws of 
the Member States relating to the application of the principle of equal pay for men and 
women, OJ L 45, 19 February 1975, 19 

 Council Directive 76/207/EEC of 9 February 1976, on the implementation of the 
principle of equal treatment for men' and women as regards access to employment, 
vocational training and promotion, and working conditions, OJ L 39, 14 February 1976, 
40 

 Council Directive 79/7/EEC of 19 December 1978, on the progressive implementation of 
the principle of equal treatment for men and women in matters of social security, OJ L 
6, 10 January 1979, 24 

 Council Directive 86/378/EEC of 24 July 1986, on the implementation of the principle of 
equal treatment for men and women in occupational social security schemes, OJ L 225, 
12 August 1986, 40 

 Council Directive 86/613/EEC of 11 December 1986, on the application of the principle 
of equal treatment between men and women engaged in an activity, including 
agriculture, in a self-employed capacity, and on the protection of self-employed women 
during pregnancy and motherhood, OJ L 359, 19 December 1986, 56 

 Council Directive 89/391/EEC of 12 June 1989, on the introduction of measures to 
encourage improvements in the safety and health of workers at work, OJ L 183, 29 
June 1989, 1 

 Council Directive 92/85/EEC of 19 October 1992, on the introduction of measures to 
encourage improvements in the safety and health at work of pregnant workers and 
workers who have recently given birth or are breastfeeding (tenth individual Directive 
within the meaning of Article 16 ( 1 ) of Directive 89/ 391 / EEC), OJ L 348, 28 
November 1992, 1 

 Council Directive 93/104/EC of 23 November 1993 concerning certain aspects of the 
organization of working time, OJ L 307, 13 December 1993, 18 

 Council Directive 96/34/EC of 3 June 1996, on the framework agreement on parental 
leave concluded by UNICE, CEEP and the ETUC, OJ L 145, 19 June 1996, 4 

 Council Directive 96/97/EC of 20 December 1996, amending Directive 86/378/EEC on 
the implementation of the principle of equal treatment for men and women in 
occupational social security schemes, OJ L 46, 17 February 1997, 20 

 Council Directive 97/75/EC of 15 December 1997, amending and extending, to the 
United Kingdom of Great Britain and Northern Ireland, Directive 96/34/EC on the 
framework agreement on parental leave concluded by UNICE, CEEP and the ETUC, 
OJ L 10, 16 January 1998, 24 

 Council Directive 2000/43/EC of 29 June 2000, implementing the principle of equal 
treatment between persons irrespective of racial or ethnic origin, OJ L 180, 19 July 
2000, 22 

 Council Directive 2000/78/EC of 27 November 2000, establishing a general framework 
for equal treatment in employment and occupation, OJ L 303, 2 December 2000, 16 
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 Directive 2002/73/EC of the European Parliament and of the Council of 23 September 
2002, amending Council Directive 76/207/EEC on the implementation of the principle of 
equal treatment for men and women as regards access to employment, vocational 
training and promotion, and working conditions, OJ L 269, 5 October 2002, 15 

 Council Directive 2004/113/EC of 13 December 2004, implementing the principle of 
equal treatment between men and women in the access to and supply of goods and 
services, OJ L 373, 21 December 2004, 37 

 Directive 2006/54/EC of the European Parliament and of the Council of 5 July 2006, on 
the implementation of the principle of equal opportunities and equal treatment of men 
and women in matters of employment and occupation (recast), OJ L 204, 26 July 2006, 
23 

 Directive 2007/30/EC of the European Parliament and of the Council of 20 June 2007 
amending Council Directive 89/391/EEC, its individual Directives and Council Directives 
83/477/EEC, 91/383/EEC, 92/29/EEC and 94/33/EC, with a view to simplifying and 
rationalising the reports on practical implementation, OJ L 165, 27 June 2007, 21 

 Council Directive 2010/18/EU of 8 March 2010, implementing the revised Framework 
Agreement on parental leave concluded by BUSINESSEUROPE, UEAPME, CEEP and 
ETUC and repealing Directive 96/34/EC, OJ L 68, 18 March 2010, 13 

 Directive 2010/41/EU of the European Parliament and of the Council of 7 July 2010, on 
the application of the principle of equal treatment between men and women engaged in 
an activity in a self-employed capacity and repealing Council Directive 86/613/EEC, OJ 
L 180, 15 July 2010, 1 

 Council Directive 2013/62/EU of 17 December 2013, amending Directive 2010/18/EU 
implementing the revised Framework Agreement on parental leave concluded by 
BUSINESSEUROPE, UEAPME, CEEP and ETUC, following the amendment of the 
status of Mayotte with regard to the European Union, OJ L 353, 28 December 2013, 7 

 Directive 2014/27/EU of the European Parliament and of the Council of 26 February 
2014, amending Council Directives 92/58/EEC, 92/85/EEC, 94/33/EC, 98/24/EC and 
Directive 2004/37/EC of the European Parliament and of the Council, in order to align 
them to Regulation (EC) No 1272/2008 on classification, labelling and packaging of 
substances and mixtures, OJ L 65, 5 March 2014, 1 

 

EU Soft Law 
 

 Council recommendation 92/241/EEC of 31 March 1992 on child care, OJ L 123, 8 May 
1992, 16 

 Resolution of the Council and of the Ministers for Employment and Social Policy, 
meeting within the Council of 29 June 2000, on the balanced participation of women 
and men in family and working life, OJ C 218, 31 July 2000, 5 

 

EU Official Documents  
 
Concerning Directive 76/207 
 

 Proposal for a Council Directive on the implementation of the principle of equality of 
treatment of men and women as regards access to employment, vocational training, 
promotion and working conditions, 12.02.1975, COM(75) 36 final 

 Opinion of the European Parliament on the proposal for a Directive on equality of 
treatment between men and women workers (access to employment, to vocational 
training, to promotion, and as regards working conditions), OJ C 111, 20 May 1975, 14 

 Opinion of the European Economic and Social Committee on the communication of the 
Commission to the Council concerning equality of treatment of men and women as 
regards access to employment, vocational training, promotion and working conditions, 
OJ C 286, 15 December 1975, 8 
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Concerning Directive 92/85  

 

 Proposal for a Council Directive concerning the protection at work of pregnant women 
or women who have recently given birth, OJ C 281, 9 November 1990, 3 

 Legislative Resolution (Cooperation procedure: first reading) embodying the opinion of 
the European Parliament on the proposal from the Commission to the Council for a 
directive concerning the protection at work of pregnant women or women who have 
recently given birth, OJ C 19, 28 January 1991, 177 

 Opinion of the European Economic and Social Committee on the proposal for a Council 
Directive concerning the protection at work of pregnant women or women who have 
recently given birth, OJ C 41, 18 February 1991, 29 

 Summary of proceedings of the Working Questions Working Party on 17 April 1991, 
Brussels, 8.05.1991 (23.05), 5973/91 SOC 80 

 European Parliament Resolution of 17 May 1991 on the protection at work of pregnant 
women or women who have recently given birth, OJ C 158, 17 June 1991, 343 

 “A” ITEM NOTE from General Secretariat of the Council to Council (Fisheries) on 19 
October 1992, Brussels, 16.10.1992 (19.10), 9304/92 SOC 286 

 Report from the Commission on the implementation of Council Directive 92/85/EEC of 
19 October 1992, on the introduction of measures to encourage improvements in the 
health and safety at work of pregnant workers and workers who have recently given 
birth or are breastfeeding, Brussels, 15.03.1999, COM(1999) 100 final 
 

 
Concerning Proposal for a Directive amending Directive 92/85 
 

 Proposal for a Directive of the European Parliament and of the Council amending 
Council Directive 92/85/EEC, on the introduction of measures to encourage 
improvements in the safety and health at work of pregnant workers and workers who 
have recently given birth or are breastfeeding, Brussels, 3.10.2008, COM(2008) 637 
final 

 Impact Assessment Report on Proposal for a Directive of the European Parliament and 
the Council amending Council Directive 92/85/EEC on the introduction of measures to 
encourage improvements in the safety and health at work of pregnant workers and 
workers who have recently given birth or are breastfeeding, Brussels, 3.10.2008, 
SEC(2008) 2596 

 Opinion of the European Economic and Social Committee on the Proposal for a 
Directive of the European Parliament and of the Council amending Council Directive 
92/85/EEC on the introduction of measures to encourage improvements in the safety 
and health at work of pregnant workers and workers who have recently given birth or 
are breastfeeding,  OJ C 277, 17 November 2009, 102 

 European Parliament legislative resolution of 20 October 2010 on the proposal for a 
directive of the European Parliament and of the Council amending Council Directive 
92/85/EEC on the introduction of measures to encourage improvements in the safety 
and health at work of pregnant workers and workers who have recently given birth or 
are breastfeeding (Ordinary legislative procedure: first reading), OJ C 70 E, 8 March 
2012, 162 

 Annex 2 to the Communication from the Commission to the European Parliament, the 
Council, the European Economic and Social Committee and the Committee of the 
Regions: Commission Work Programme 2015, a New Start, Strasbourg, 16.12.2014, 
COM(2014) 910 final 

 Minutes of the 2133rd meeting of the Commission held in Brussels (Berlaymont) on 
Wednesday 1 July 2015 (morning). PV(2015) 2133 final 

 Withdrawal of Commission proposals (2015/C 257/10), OJ C 257, 6 August 2015, page 
12 

 
Concerning Directive 2010/41 
 

 Proposal for a Directive of the European Parliament and of the Council, on the 
application of the principle of equal treatment between men and women engaged in an 



525 
 

activity in a self-employed capacity and repealing Directive 86/613/EEC, Brussels, 
3.10.2008, COM(2008) 636 final 

 Opinion of the European Economic and Social Committee on the Proposal for a 
Directive of the European Parliament and of the Council on the application of the 
principle of equal treatment between men and women engaged in an activity in a self-
employed capacity and repealing Directive 86/613/EEC, OJ C 228, 22 September 2009, 
107  

 
Other EU official documents 
 

 Communication from the Commission of 14 December 1993 concerning the application 
of the Agreement on social policy presented by the Commission to the Council and to 
the European Parliament, Brussels, 14.12.1993, COM(93) 600 final 

 Proposal for a Directive of the European Parliament and of the Council on work-life 
balance for parents and workers and repealing Council Directive 2010/18/UE, Brussels, 
26.04.2017, COM(2017) 253 final 

 Communication from the Commission to the European Parliament, the Council and the 
European Economic and Social Committee on “EU Action Plan 2017-2019. Tackling the 
gender pay gap”, Brussels, 20.11.2017, COM(2017) 678 final 

 Staff Working Document on the Application of the EU Charter of Fundamental Rights in 
2017, Brussels, 04.06.2018, SWD(2018) 304 final 

 
 

National Law and other Official Documents on maternity leave 
 

Belgium 

 

 Working Conditions Bill of 4 February 1971 (Projet de loi sur le travail du 4 février 1971 / 
Ontwerp van arbeidswet van 4 februari 1971) 

 Working Conditions Act of 16 March 1971 (Loi du 16 mars 1971 sur le travail / 
Arbeidswet van 16 maart 1971) 

 Royal Decree of 20 July 1971 establishing the Sickness and Maternity Insurance 
Scheme for self-employed workers and assisting spouses (Arrêté royal du 20 juillet 
1971 instituant une assurance indemnités et une assurance maternité en faveur des 
travailleurs indépendants et des conjoints aidants / Koninklijk besluit van 20 juli 1971 
houdende instelling van een uitkeringsverzekering en een moederschapsverzekering 
ten voordele van de zelfstandigen en van de meewerkende echtgenoten) 

 Labour Contracts Act of 3 July 1978 (Loi relative aux contracts de travail du 3 juillet 
1978 / Wet van 3 juli 1978 betreffende de arbeidsovereenkomsten) 

 Royal Decree of 2 January 1991 on the granting of career-break allowances (Arrêté 
royal du 2 janvier 1991 relatif à l'octroi d'allocations d'interruption / Koninklijk besluit van 
2 januari 1991 betreffende de toekenning van onderbrekingsuitkeringen) 

 Consolidated Act of 14 July 1994 concerning the Health Care and Sickness Insurance 
Scheme (Loi relative à l'assurance obligatoire soins de santé et indemnités coordonnée 
le 14 juillet 1994 / Wet betreffende de verplichte verzekering voor geneeskundige 
verzorging en uitkeringen gecoördineerd op 14 juli 1994) 

 Royal Decree of 17 October 1994 on the conversion of maternity leave into paternity 
leave in the case of mother’s death or hospitalisation (Arrêté royal du 17 octobre 1997 
relatif à la conversion du congé de maternité en congé de paternité en cas de décès ou 
d'hospitalisation de la mère / Koninklijk besluit van 17 oktober 1994 betreffende de 
omzetting van het moederschapsverlof in vaderschapsverlof bij overlijden of 
hospitalisatie van de moeder) 

 Royal Decree of 3 July 1996, implementing the Consolidated Act of 14 July 1994 
concerning the Health Care and Sickness Insurance Scheme (Arrêté royal du 3 juillet 
1996 portant exécution de la loi relative à l'assurance obligatoire soins de santé et 
indemnités, coordonnée le 14 juillet 1994 / Koninklijk besluit van 3 juli 1996 tot 
uitvoering van de wet betreffende de verplichte verzekering voor geneeskundige 
verzorging en uitkeringen, gecoördineerd op 14 juli 1994) 

 Regulation of 16 April 1997, implementing Article 80, 5° of the Consolidated Act of 14 
July 1994 concerning the Health Care and Sickness Insurance Scheme (Règlement du 
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16 avril 1997 portant exécution de l'article 80, 5°, de la loi relative à l'assurance 
obligatoire soins de santé et indemnités, coordonnée le 14 juillet 1994 / Verordening 
van 16 april 1997 tot uitvoering van artikel 80, 5° van de wet betreffende de verplichte 
verzekering voor geneeskundige verzorging en uitkeringen, gecoördineerd op 14 juli 
1994) 

 Royal Decree of 29 October 1997 on the introduction of parental leave in the context of 
a professional career interruption (Arrêté royal du 29 octobre 1997 relatif à l’introduction 
d’un droit au congé parental dans le cadre d’une interruption de la carrière 
professionnelle / Koninklijk besluit van 29 oktober 1997 tot invoering van een recht op 
ouderschapsverlof in het kader van de onderbreking van de beroepsloopbaan) 

 Royal Decree of 12 December 2001, implementing Chapter IV of the Act of 10 August 
2001 on the conciliation of work and quality life related to the system of time-credit, 
reduction of the working week and part-time working (Arrêté royal du 12 décembre 
2001, pris en exécution du chapitre IV de la loi du 10 août 2001 relative à la conciliation 
entre l'emploi et la qualité de vie concernant le système du crédit-temps, la diminution 
de carrière et la réduction des prestations de travail à mi-temps / Koninklijk besluit van 
12 december 2001 tot uitvoering van hoofdstuk IV van de wet van 10 augustus 2001 
betreffende verzoening van werkgelegenheid en kwaliteit van het leven betreffende het 
stelsel van tijdskrediet, loopbaanvermindering en vermindering van de 
arbeidsprestatie)  

 Bill of 18 May 2004 (Projet de loi-programme du 18 mai 2004 / Ontwerp van 
programmawet van 18 mei 2004) 

 Collective Labour Agreement n° 103 of 27 June 2012, introducing a system of time-
credit, reduction of the working week and jobs for late career workers (Convention 
Collective de Travail n° 103 du 27 Juin 2012, instaurant un système de crédit-temps, de 
diminution de carrière et d’emplois de fin de carrière / Collectieve arbeidsovereenkomst 
nº 103 van 27 juni 2012 tot invoering van een stelsel van tijdskrediet, 
loopbaanvermindering en landingsbanen)  

 Bill on different provisions on social security matters of 13 February 2014 (Projet de loi 
portant des dispositions diverses en matière de sécurité sociale du 13 février 2014 / 
Wetsontwerp houdende diverse bepalingen inzake sociale zekerheid van 13 februari 
2014) 

 
Ireland 

 
 Maternity Protection Act 1994 
 Adoptive Leave Act 1995 
 Parental Leave Act 1998 
 Report of the Working Group on the Review and Improvement of the Maternity 

Protection Legislation (2001)  
 Maternity Protection (Amendment) Bill 2003 
 Social Welfare Consolidation Bill 2005 
 Social Welfare Consolidation Act 2005 
 Social Welfare (Consolidated Claims, Payments and Control) Regulations 2007 
 Paternity Leave and Benefit Act 2016 
 http://www.citizensinformation.ie/en/employment/employment_rights_and_conditions/le

ave_and_holidays/maternity_leave.html 
 http://www.citizensinformation.ie/en/social_welfare/social_welfare_payments/social_wel

fare_payments_to_families_and_children/maternity_benefit.html  
 http://www.citizensinformation.ie/en/employment/employment_rights_and_conditions/le

ave_and_holidays/adoptive_leave.html 
 http://www.citizensinformation.ie/en/social_welfare/social_welfare_payments/social_wel

fare_payments_to_families_and_children/adoptive_benefit.html  
 http://www.citizensinformation.ie/en/employment/employment_rights_and_conditions/le

ave_and_holidays/paternity_leave.html  
 http://www.citizensinformation.ie/en/social_welfare/social_welfare_payments/social_wel

fare_payments_to_families_and_children/paternity_benefit.html 
 http://www.citizensinformation.ie/en/employment/employment_rights_and_conditions/le

ave_and_holidays/parental_leave.html  
  

http://www.citizensinformation.ie/en/employment/employment_rights_and_conditions/leave_and_holidays/maternity_leave.html
http://www.citizensinformation.ie/en/employment/employment_rights_and_conditions/leave_and_holidays/maternity_leave.html
http://www.citizensinformation.ie/en/social_welfare/social_welfare_payments/social_welfare_payments_to_families_and_children/maternity_benefit.html
http://www.citizensinformation.ie/en/social_welfare/social_welfare_payments/social_welfare_payments_to_families_and_children/maternity_benefit.html
http://www.citizensinformation.ie/en/employment/employment_rights_and_conditions/leave_and_holidays/adoptive_leave.html
http://www.citizensinformation.ie/en/employment/employment_rights_and_conditions/leave_and_holidays/adoptive_leave.html
http://www.citizensinformation.ie/en/social_welfare/social_welfare_payments/social_welfare_payments_to_families_and_children/adoptive_benefit.html
http://www.citizensinformation.ie/en/social_welfare/social_welfare_payments/social_welfare_payments_to_families_and_children/adoptive_benefit.html
http://www.citizensinformation.ie/en/employment/employment_rights_and_conditions/leave_and_holidays/paternity_leave.html
http://www.citizensinformation.ie/en/employment/employment_rights_and_conditions/leave_and_holidays/paternity_leave.html
http://www.citizensinformation.ie/en/social_welfare/social_welfare_payments/social_welfare_payments_to_families_and_children/paternity_benefit.html
http://www.citizensinformation.ie/en/social_welfare/social_welfare_payments/social_welfare_payments_to_families_and_children/paternity_benefit.html
http://www.citizensinformation.ie/en/employment/employment_rights_and_conditions/leave_and_holidays/parental_leave.html
http://www.citizensinformation.ie/en/employment/employment_rights_and_conditions/leave_and_holidays/parental_leave.html
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Spain 
 

 Workers Statute Bill of 4 July 1979 (Proyecto de Ley del Estatuto de los Trabajadores 
de 4 de julio de 1979) 

 Workers Statute Act 1980 (Ley 8/1980, del Estatuto de los Trabajadores) 
 Act 3/1989, by which maternity leave is extended to 16 weeks and measures to favour 

the equal treatment of women at work are established (Ley 3/1989, por la que se 
amplía a dieciséis semanas el permiso por maternidad y se establecen medidas para 
favorecer la igualdad de trato de la mujer en el trabajo) 

 Act 20/2007 on the Self-employed Workers Statute (Ley 20/2007, del Estatuto del 
trabajo autónomo) 

 Royal Decree 295/2009 on maternity, paternity, risk during pregnancy and risk during 
natural breastfeeding benefits (Real Decreto 295/2009, por el que se regulan las 
prestaciones económicas del sistema de la Seguridad Social por maternidad, 
paternidad, riesgo durante el embarazo y riesgo durante la lactancia natural) 

 Workers Statute Act 2015 (Texto Refundido de la Ley del Estatuto de los Trabajadores, 
aprobado por Real Decreto Legislativo 2/2015) 

 Social Security General Act 2015 (Texto Refundido de la Ley General de la Seguridad 
Social, aprobado por Real Decreto Legislativo 8/2015) 

 
United Kingdom 

 
 The Statutory Maternity Pay (General) Regulations 1986 
 Social Security Contributions and Benefits Act 1992 
 Employment Rights Act 1996 
 Employment Relations Act 1999 
 The Maternity and Parental Leave etc. Regulations 1999 
 The Paternity and Adoption Leave Regulations 2002 
 The Statutory Paternity Pay and Statutory Adoption Pay (General) Regulations 2002 
 Work and Families Bill of 19 January 2006 
 Work and Families Act 2006 
 Consultation on Modern Workplaces of May 2011 
 The Shared Parental Leave Regulations 2014 
 The Statutory Shared Parental Pay (General) Regulations 2014 
 https://www.gov.uk/maternity-pay-leave/overview  
 https://www.gov.uk/adoption-pay-leave/overview  
 https://www.gov.uk/shared-parental-leave-and-pay/overview  
 https://www.gov.uk/paternity-pay-leave/overview  
 https://www.gov.uk/parental-leave/overview  

 
Sweden 

 
 1995 Parental Leave Act (Föräldraledighetslagen)  
 2010 Social Insurance Code (Socialförsäkringsbalken) 
 http://www.europarl.europa.eu/RegData/etudes/STUD/2015/510011/IPOL_STU(2015)5

10011_EN.pdf  
 http://www.government.se/contentassets/48c6a2996f844d54bd2ad77dbc56bac9/social-

insurance-in-sweden-s2014.010  
 http://ec.europa.eu/social/main.jsp?catId=1130&langId=en  
 https://www.forsakringskassan.se/wps/wcm/connect/d3786517-0be2-4392-9fba-

4deb2b56f827/foraldraledighetslagen_arbg_eng.pdf?MOD=AJPERES  
 https://www.forsakringskassan.se/wps/wcm/connect/a8203012-839a-4602-abef-

00dfed41885b/4070_foraldrapenning_enGB.pdf?MOD=AJPERES  
 

Portugal 
 

 Labour Code 2009 (Lei 7/2009, Aprova a revisão do Código do Trabalho) 
 Statutory Decree 91/2009 (Decreto-Lei 91/2009) 
 http://www.cite.gov.pt/pt/acite/protecparent.html  
 http://www.seg-social.pt/documents/10152/13199/Parentalidade  

https://www.gov.uk/maternity-pay-leave/overview
https://www.gov.uk/adoption-pay-leave/overview
https://www.gov.uk/shared-parental-leave-and-pay/overview
https://www.gov.uk/paternity-pay-leave/overview
https://www.gov.uk/parental-leave/overview
http://www.europarl.europa.eu/RegData/etudes/STUD/2015/510011/IPOL_STU(2015)510011_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/STUD/2015/510011/IPOL_STU(2015)510011_EN.pdf
http://www.government.se/contentassets/48c6a2996f844d54bd2ad77dbc56bac9/social-insurance-in-sweden-s2014.010
http://www.government.se/contentassets/48c6a2996f844d54bd2ad77dbc56bac9/social-insurance-in-sweden-s2014.010
http://ec.europa.eu/social/main.jsp?catId=1130&langId=en
https://www.forsakringskassan.se/wps/wcm/connect/d3786517-0be2-4392-9fba-4deb2b56f827/foraldraledighetslagen_arbg_eng.pdf?MOD=AJPERES
https://www.forsakringskassan.se/wps/wcm/connect/d3786517-0be2-4392-9fba-4deb2b56f827/foraldraledighetslagen_arbg_eng.pdf?MOD=AJPERES
https://www.forsakringskassan.se/wps/wcm/connect/a8203012-839a-4602-abef-00dfed41885b/4070_foraldrapenning_enGB.pdf?MOD=AJPERES
https://www.forsakringskassan.se/wps/wcm/connect/a8203012-839a-4602-abef-00dfed41885b/4070_foraldrapenning_enGB.pdf?MOD=AJPERES
http://www.cite.gov.pt/pt/acite/protecparent.html
http://www.seg-social.pt/documents/10152/13199/Parentalidade
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CASE LAW & OPINIONS 
 

ECJ of the CJEU 
 

 ECJ, 8 April 1976, Defrenne v SABENA, case C-43/75, ECLI:EU:C:1976:56 
 ECJ, 31 March 1981, Jenkins/Kingsgate, case C-96/80, ECLI:EU:C:1981:80 
 ECJ, 26 October 1983, Commission v Italy, case C-163/82, ECLI:EU:C:1983:295 
 ECJ, 12 July 1984, Hofmann v Barmer Ersatzkasse, case C-184/83, 

ECLI:EU:C:1984:273 
 ECJ, 15 May 1986, Johnston v Chief Constable of the Royal Ulster Constabulary, case 

222/84, ECLI:EU:C:1986:206 
 ECJ, 25 October 1988, Commission v France, case 312/86, ECLI:EU:C:1988:485  
 ECJ, 17 May 1990, Barber v Guardian Royal Exchange Assurance Group, case C-

262/88, ECLI:EU:C:1990:209 
 ECJ, 27 June 1990, Kowalska, case C-33/89, ECLI:EU:C:1990:265 
 ECJ, 8 November 1990, Dekker v Stichting Vormingscentrum voor Jong Volwassenen, 

case C-177/88, ECLI:EU:C:1990:383 
 ECJ, 8 November 1990, Handels- og Kontorfunktionærernes Forbund v Dansk 

Arbejdsgiverforening, case C-179/88, ECLI:EU:C:1990:384 
 ECJ, 7 February 1991, Nimz, case C-184/89, ECLI:EU:C:1991:50 
 ECJ, 25 July 1991, Stoeckel, case C-345/89, ECLI:EU:C:1991:324 
 ECJ, 6 October 1993, Ten Oever v Stichting Bedrijfspensioenfonds voor het 

Glazenwassers- en Schoonmaakbedrijf, case C-109/91, ECLI:EU:C:1993:833 
 ECJ, 3 February 1994, Office national de l'emploi v Minne, case C-13/93, 

ECLI:EU:C:1994:39 
 ECJ, 5 May 1994, Habermann-Beltermann v Arbeiterwohlfahrt, case C-421/92, 

ECLI:EU:C:1994:187 
 ECJ, 14 July 1994, Webb v EMO Air Cargo, case C-32/93, ECLI:EU:C:1994:300 
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